City of Miami Beach - City Commission Meeting
Commission Chambers, 3rd Floor, City Hall
1700 Convention Center Drive
May 18, 2005

Mayor David Dermer

Vice-Mayor Luis R. Garcia, Jr.
Commissioner Matti Herrera Bower
Commissioner Simon Cruz
Commissioner Saul Gross
Commissioner Jose Smith
Commissioner Richard L. Steinberg

City Manager Jorge M. Gonzalez
City Attorney Murray H. Dubbin
City Clerk Robert E. Parcher

Visit us on the Internet at www.miamibeachfl.gov for agendas and video "streaming"” of City Commission Meetings.

ATTENTION ALL LOBBYISTS

Chapter 2, Article VII, Division 3 of the City Code of Miami Beach entitled "Lobbyists” requires the
registration of all lobbyists with the City Clerk prior to engaging in any lobbying activity with the City

Commission, any City Board or Committee, or any personnel as defined in the subject Code sections.
Copies of the City Code sections on lobbyists laws are available in the City Clerk’s office. Questions
regarding the provisions of the Ordinance should be directed to the Office of the City Attorney.

Special note: In order to ensure adequate public consideration, if necessafy, the Mayor and City Commission may move
any Commission item to the alternate meeting date.

Call to Order - 9:00 a.m.
Inspirational Message, Pledge of Allegiance
Requests for Additions, Withdrawals, and Deferrals

Presentations and Awards Regular Agenda
PA Presentations and Awards R2 Competitive Bid Reports
' R5 Ordinances
Consent Agenda R6 Commission Committee Reports
Cc2 Competitive Bid Reports R7 Resolutions
C4 Commission Committee Assignments R9 New Business and Commission Requests
C6 Commission Committee Reports R10 City Attorney Reports

C7 Resolutions
Reports and Informational ltems

Miami Beach

2008

“We are committed to providing excellent public service
and safety to all who live, work, and play in our vibrant, tropical, historic community.”




Consent Agenda May 18, 2005 City of Miami Beach

PA - Presentations and Awards

PA1  Certificate Of Appreciation To Be Presented To Steve Davidson And The Florida Moving Image
Archive, For Their Efforts To Preserve The Film And Video Images Which Document The History And
Culture Of Miami Beach. (Page 2)

(City Clerk’s Office)
(Deferred from April 20, 2005)
PA2 Certificate Of Appreciation To Be Presented To Wendy Raphaely, Director Of Hands On Miami, For
Exemplary Contribution To The Community During National Youth Service Weekend
(Requested by Vice-Mayor Luis R. Garcia)
PA3 Proclamation To Be Presented Declaring National Emergency Medical Services Week.
(Requested by Mayor David Dermer)
PA4  Proclamation To Be Presented Declaring Public Works Week.
: (Public Works)

PAS  Proclamation To Be Presented Declaring May 7-15, 2005 As "National Tourism Week" In The City Of
Miami Beach.

(City Manager's Office)

PA6 Certificate Of Appreciation To Be Presented To Pola Reyburd For Serving On The Art In Public
Places Committee.

(Requested by Commissioner Matti Herrera Bower)

PA7  Certificate Of Appreciation To Be Presented To Michael Aller, For His Devotion, Support And
Participation Each Year At The Women Worth Knowing Event.

(Requested by Mayor David Dermer)

PA8 Certificates Of Appreciation To Be Presented To The Crime Prevention Unit Of The Miami Beach
Police Department.

(Police Department)
CONSENT AGENDA

Action:

Moved:

Seconded:

Vote:
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C4A

C4B

C4C

C4D

C4E

C4F

C4 - Commission Committee Assignments

Referral To The Finance And Citywide Projects Committee Of A Proposed Amendment To The
Agreement Between The City Of Miami Beach And Edwards And Kelsey, Inc. For The Planning And
Design Of The Venetian Islands Neighborhood Improvement Project To Provide For Additional
Professional Services. (Page 5) ‘

(Capital Improvement Projects)

Referral To The Finance And Citywide Projects Committee Of A Proposed Amendment To The City’s
Agreement With Glatting Jackson Kercher Anglin Lopez Rinehart For The Planning And Design Of
The West Avenue Neighborhood Right Of Way Improvement Project To Provide For Additional
Professional Services In The Amount Of $134,009 Required To Implement The Project.
(Page 7)

(Capital Improvement Projects)

A Referral To The Finance And Citywide Projects Committee — Discussion Regarding The Status Of

The 1996 Swap-Option Agreement On The Series 1994 Taxable Pension Special Obligation Bonds

Between The City Of Miami Beach And Morgan Stanley Capital Services, Inc. (Page 11)
(Finance Department) -

Referral To The Finance And Citywide Projects Committee - Discussion Regarding Refunding Of The
Miami Beach Redevelopment Agency Tax Increment Revenue Bonds, Series 1993 And 1996.
(Page 15)

(Finance Department)

Referral To The Neighborhood/Community Affairs Committee - Discussion On Amended Noise
Ordinance. (Page 17)
(City Manager’s Office)

Referral To The Planning Board - An Ordinance To Provide That Appeals From The Historic
Preservation Board, The Board Of Adjustment And The Planning Board, Go To The City Commission
Before Taken To A Special Master Or Circuit Court. (Page 19)

(Requested by Commissioner Simon Cruz)
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C6A

Cé6B

CeC

C6 - Commission Committee Reports

Report Of The Finance And Citywide Projects Committee Meeting Of April 8, 2005: 1) Discussion
Regarding The City’s Plans For Improvements To Streets Not Covered By The City’s General
Obligation Bond; 2) Status Report Regarding Miami-Dade County General Obligation Bond Issue -
City Of Miami Beach Projects; 3) Capital Improvement Projects - Processes, Funding, And Schedules;
And 4) Discussion Regarding A Proposed Amendment To EDAW’s Agreement With The City Of
Miami Beach For The Planning And Design Of The Flamingo Neighborhood Right Of Way
Improvement Project. (Page 22)

Report Of The Neighborhood/Community Affairs Committee Meeting Of April 26, 2005: 1) Discussion
Regarding An Ordinance Amending Miami Beach City Code Chapter 2, Article VI, Division 5 Thereof
Entitled “Campaign Finance Reform” By Amending Code Sections 2-487 Entitled “Prohibited
Campaign Contributions By Vendors,” 2-488 Entitled “Prohibited Campaign Contributions By
Lobbyists On Procurement Issues,” Section 2-489 Entitled “Prohibited Campaign Contributions By
Real Estate Developers,” And Section 2-490 Entitled “Prohibited Campaign Contributions By
Lobbyists On Real Estate Development Issues,” By Adding Language Providing That The 12 Month
Period In Which A Prohibited Donor Of A Campaign Contribution Is Disqualified From Certain
Specified Associations With The City Shall Commence Upon A Final Finding Of Violation, Or If
Applicable, Upon Miami Beach City Commission Action On A Waiver Request; Providing For
Repealer, Severability, Codification, And An Effective Date; 2) Discussion Regarding An Ordinance
Amending Chapter 70 Of The Code Of The City Of Miami Beach, Entitled “Miscellaneous Offenses,”
To Create Article VI, To Be Entitled “Sex Offenders” And Creating Section 70-400, Entitled “Sex
Offender Residency Prohibition,” Providing For A Prohibition From Sex Offenders Convicted Of
Crimes Under Certain Florida Statutes From Living Within 2500 Feet Of Specified Locations Within
The City Of Miami Beach; Providing For Codification, Repealer, Severability, And An Effective Date;
3) Discussion Regarding Automated External Defibrillators; And 4) Discussion Regarding
Recommendation From The Art In Public Places Committee To Amend The Naming Of Public
Facilites And Establishment Of Monuments Or Memorials Ordinance, Specifically Regarding
Procedures For Reviewing Proposals And Requests For Monuments And Memorials.  (Page 44)

Report Of The Finance And Citywide Projects Committee Meeting Of April 27, 2005: 1) Discussion
Regarding The City Of Miami Beach And Boucher Brothers Miami Beach, LLC Concession
Agreement; 2) Discussion Regarding The Miami Beach Marina Submerged Land Lease; And 3)
Discussion Regarding An Ordinance Relating To Watercraft; Amending Chapter 66 By Enacting A
New Section 66-8 Regulating The Anchoring And Mooring Of Watercraft Within The Boundaries Of
The City; Regulating Anchoring Or Mooring For Nonnavigational, Live-Aboard, And Other Purposes;
Defining Nonnavigational Purposes And Exceptions, And Live-Aboard; Establishing A Penalty For
Violation; Providing For Repealer Of All Conflicting Ordinances, Rules And Regulations; Providing For
Codification And A Severance Clause; And Setting An Effective Date. (Page 74)
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CeD

C6E

C7A

C7B

C7C

C6 - Commission Committee Reports (Continued)

Report Of The General Obligation Bond Oversight Committee Meeting Of May 2, 2005: 1)
Contingency Report; 2) Discussion ltems: A) October 10, 2005 Committee Meeting; B) Discussion
Regarding Community Meetings In April - Flamingo/Lummus Neighborhood (Drexel Avenue)
Community Design Review Meeting (CDRM); C) Community Outreach Sub-Committee Report; D)
Encroachment Policy; 3) Project Status Report: A) Fire Station No. 2; B) Fire Station No. 4; C)
Normandy Isle Park And Pool; And 4) Informational ltems: A) Updated Calendar Of Scheduled
Community Meetings; B) Updated Committee Membership; C) April 8, 2005 CIP Office Presentation
To Finance And Citywide Projects Committee; D) EDAW Flamingo Lummus Additional Services; E)
Normandy Isle Park; And F) Normandy Isle Pool. (Page 80)

Report Of The Land Use And Development Committee Meeting Of May 9, 2005: 1) Discussion
Regarding The Zoning Of Religious Institutions In The RS-4 District; And 2) Discussion Regarding An
Ordinance For Evaluation Of Older Buildings Recommended By The Mayor’s Blue Ribbon Panel On
Structural Integrity Of The Building; And 3) Discussion Regarding An Ordinance Amending The Land
Development Regulations Of The City, By Amending Chapter 142, “Zoning Districts And Regulations,”
Article |l, “District Regulations,” Division 2, “RS-1, RS-2, RS-3, RS-4 Single-Family Residential
Districts,” By Creating Section 142-109, “Development Regulations For Single-Family Lots Abutting A
GC Golf Course District,” Providing For Legal, Non-Conforming Status For Existing Structures, Rear
Setbacks And Encroachments Into Easement Areas; Providing For Repealer, Severablllty
Codification And An Effective Date. (Page 92)

C7 - Resolutions

A Resolution Authorizing The Mayor And City Clerk To Execute A First Amendment To That Certain
Lease Agreement By And Between The City Of Miami Beach And UNIDAD Of Miami Beach, Inc.,
Dated November 8, 2000, For A Portion Of The City-Owned South Shore Community Center,
Located At 833 - 6th Street, Miami Beach, Florida. (Page 95)

(Asset Management)

A Resolution Retroactively Approving A Sublease By And Between Jacques Auger Design

Associates, Inc. (The City’s Lessee) And Internal Intelligence Service, Inc. (Sublessee) For The Use

Of Approximately Six Hundred Twenty-Seven (627) Square Feet Of Office Space, On The 6th Floor

Of Historic City Hall, Located At 1130 Washington Avenue, Miami Beach, Florida.  (Page 104)
(Asset Management)

A Resolution Authorizing The Mayor And City Clerk, To Execute An Amended And Restated
Concession Agreement By And Between The City Of Miami Beach And Boucher Brothers Miami
Beach, LLC, For The Management And Operation Of Beachfront Concessions On The Beaches
Seaward Of Lummus Park, Ocean Terrace And North Shore Open Space Park, Miami Beach, Florida.
(Page 137)

(Asset Management)
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C7D

C7E

C7F

C7G

C7H

Cc7i

C7 - Resolutions (Continued)

A Resolution, Authorizing The Administration To Issue Request For Qualifications (RFQ) No. 22-

04/05 For Professional Building Inspection And Plans Review Services In Various Disciplines On An

“As-Needed Basis” And An “On-Going Basis,” For The Building Department, Whenever There Are

Vacancies Of Inspector And Plans Review Positions Until Such Time That Vacancies Are Filled With

Permanent Staff; Further, Extending The Term Of The Existing Agreement With The Firm, M.T.

Causley, Inc. Dated March 1, 2004 Until The New Contracts Are Awarded. (Page 238)
(Building Department)

A Resolution Authorizing An Intergovernmental Agreement For Fleet Maintenance And Repair
Services Between The Village Of Key Biscayne, Florida, And The City Of Miami Beach, Florida.
(Page 249) . :

(Fleet Management)

A Resolution Authorizing The Issuance Of A Request For Proposals (RFP) To Determine If It Is In
The City's Best Economic Interest To Award A Contract For Dry Cleaning And Laundering Services
For City Of Miami Beach Uniformed Employees In Lieu Of Paying Employees A Cleaning Allowance.
(Page 258)

(Labor Relations)

A Resolution Setting A Preliminary Public Hearing For June 8, 2005, Pursuant To Code Section 118-

705(B)(1), “Procedures For The Adoption Of Specific NCD Overlay Districts,” In Order To Consider

The Merits Of A Proposed La Gorce Island Neighborhood Conservation District. (Page 263) -
(Planning Department)

A Resolution Authorizing The Mayor Or His Designee, And The City Clerk To Execute A Professional
Services Agreement Between The City Of Miami Beach, Florida And The State Attorney’s Office For
The Eleventh Judicial Circuit In And For Miami-Dade County, Florida For Criminal Prosecution Of
Local Code And Ordinance Violations. (Page 272)

(Police Department)

A Resolution Authorizing The Appropriation Of $205,000 From The Miami Beach Share Of The

County's Fiscal Year 2004-05 Peoples' Transportation Plan (PTP) Funds, For The Painting Of

Approximately Seventy (70) Miami Beach Traffic Signal Posts And Mast Arms.  (Page 281)
(Public Works)

vi
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C7J

C7K

C7L

C7M

C7N

C7 - Resolutions (Continued)

A Resolution Authorizing The Mayor And City Clerk To Execute A Professional Services Agreement
With McMahon Associates, Inc., In The Amount Of $76,015.00, For The Preparation Of Phase | -
Conceptual Plan Report For A Sixteenth Street Operational Improvements And Enhancement Project;
Utilizing $75,000 In Funds Appropriated For The Purpose By Resolution No. 2004-25589, Dated June
9, 2004; And Pursuant To Resolution No. 2005-25784, Dated January 27, 2005, Which Authorized
Contract Negotiations; And Further Authorizing The Appropriation Of An Additional $1,015 In
Concurrency Mitigation / South Beach Funds To Cover The Negotiated Contract Price.

(Page 288)

(Public Works)

A Resolution Approving Subject To Final Approval Of Same By The Authorized Officials In Miami-
Dade County, The Proposed Final Plat Of "Meadowood Gardens,” A Replat Of Lots 1 Through 12,
Block 1 And Tracts “A-9,” “B-9” And “C-9” Of Lindisfarne On Fisher Island Section 9, As Recorded In
Plat Book 149, Page 86 Of The Public Records Of Miami-Dade County, Florida, Together With A
Portion Of Unsubdivided Section 10, Township 54 South, Range 42 East, City Of Miami Beach,
Miami-Dade County Florida. (Page 313)

(Public Works)

A Resolution Approving The Proposed Final Plat Of The "Apogee," Being A Portion Of The Northwest
Ya Of Section 10, Township 54 South, Range 42 East, City Of Miami Beach, Miami-Dade County
Florida, And Authorizing The Appropriate City Officials To Execute The Plat On Behalf Of The City.
(Page 320)

(Public Works)

A Resolution Authorizing Appropriation Of $406,250 From The Water And Sewer Revenue Series

2000 Bond Fund 424, For Construction And Maintenance Projects And Establishment Of Work

Orders For The Firm Camp Dresser & McKee (CDM) To Conduct Citywide Water And Sewer

Engineering Services Under Phase |l (Task 5 - Engineering Studies, Investigation, Design And

Analysis Of Estimated Costs) Of The Scope of Services Listed in RFQ 35-01/02. (Page 329)
(Public Works)

A Resolution Authorizing The Mayor, Or His Designee, And The City Clerk To Execute A Mutual Aid
Agreement With The City Of Fort Lauderdale, Florida, For The Purpose Of Coordinating Law
Enforcement Planning, Operations, And Mutual Aid Benefit Between The City Of Miami Beach And
The City Of Fort Lauderdale. (Page 334)

(Police Department)

vii
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C7 - Resolutions (Continued)

C70 Appointment Of Chief Special Master (Page 337)

1.

A Resolution Accepting The Recommendation Of The Miami Beach City Manager And City
Attorney, Pursuant To Section 30-36 Of The Code Of The City Of Miami Beach, Concerning
The Appointment Of Jimmy L. Morales, Esquire, To Serve As Chief Special Master,
Commencing May 30, 2005, And Ending December 31, 2005, Who Shall Be Authorized To
Hold Hearings And Impose Fines, Liens And Other Non-Criminal Penalties Against Violators
Of City And County Codes And Ordinances, And Shall Also Be Authorized To Appoint Such
Other Special Masters As May Reasonably Be Required To Conduct The Subject Hearings;
Incorporating All Other Matters Set Forth Within City Of Miami Beach City Code Chapter 30,
Section 30-37(A) Concerning The Compensation And Duties Of The Chief Special Master.

A Resolution Accepting The Recommendation Of The City Manager And City Attorney,
Pursuant To Sections 30-36 And 102-356 Of The Code Of The City Of Miami Beach,
Concerning The Appointment Of Jimmy L. Morales, Esquire, To Serve As Chief Special
Master Pursuant To Chapter 30 Of The City Code And To Serve As “Designee” Pursuant To
Section 102-356 Of The City Code, Commencing May 30, 2005, And Ending December 31,
2005, Who Shall Be Authorized To Hold Administrative Hearings Regarding Appeals From
Citations For Violations Of City And County Code Codes And Ordinances, And Regarding
Denials, Suspensions, And Revocations Of Occupational Licenses, Certificates Of Use And
Permits As Provided By The City Code, And To Appoint Such Other Special Masters As May
Reasonably Be Required To Conduct Such Hearings Pursuant To City Ordinances.

A Resolution Accepting The Recommendation Of The City Manager And City Attorney
Concerning The Compensation Of The Chief Special Master, Establishing A Base Rate Of
Two Hundred And Fifty Dollars ($250) Per Hour, To Be Paid To The Chief Special Master To
Perform Administrative Duties, Capped At Five Thousand Dollars ($5,000), And Further
Provides That If The Chief Special Master Sits As One Of The Special Masters Hearing
Cases, His Compensation Shall Be Two Hundred And Fifty Dollars ($250) Per Hour, Capped
At One Thousand Two Hundred And Fifty Dollars ($1,250) Per Hearing Session.

(City Clerk’s Office)

End of Consent Agenda

viii
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PA3
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PA7

PA8

PA - Presentations and Awards

Certificate Of Appreciation To Be Presented To Steve Davidson And The Florida
Moving Image Archive, For Their Efforts To Preserve The Film And Video
Images Which Document The History And Culture Of Miami Beach.
(City Clerk’s Office)
(Deferred from April 20, 2005)

Certificate Of Appreciation To Be Presented To Wendy Raphaely, Director Of
Hands On Miami, For Exemplary Contribution To The Community During
National Youth Service Weekend

(Requested by Vice-Mayor Luis R. Garcia)

Proclamation To Be Presented Declaring National Emergency Medical Services
Week.
(Requested by Mayor David Dermer)

Proclamation To Be Presented Declaring Public Works Week.
(Public Works)

Proclamation To Be Presented Declaring May 7-15, 2005 As "National Tourism
Week" In The City Of Miami Beach.
(City Manager’'s Office)

Certificate Of Appreciation To Be Presented To Pola Reyburd For Serving On
The Art In Public Places Committee.
(Requested by Commissioner Matti Herrera Bower)

Certificate Of Appreciation To Be Presenied To Michael Aller, For His Devotion,
Support And Participation Each Year At The Women Worth Knowing Event.
(Requested by Mayor David Dermer)

Certificates Of Appreciation To Be Presented To The Crime Prevention Unit Of
The Miami Beach Police Department.
(Police Department)

AGENDA ITEM PA"X
DATE 5-19-0S8
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CITY OF MIAMI BEACH
CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139

www.miamibeachfl.gov

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez ‘r/—(
City Manager

Subject: REFERRAL TO THE FINANCE AND CITYWIDE PROJECTS COMMITTEE
OF A PROPOSED AMENDMENT TO THE AGREEMENT BETWEEN THE
CITY OF MIAMI BEACH AND EDWARDS AND KELSEY, INC. FOR THE
PLANNING AND DESIGN OF THE VENETIAN ISLANDS NEIGHBORHOOD
IMPROVEMENT PROJECT TO PROVIDE FOR ADDITIONAL
PROFESSIONAL SERVICES.

ADMINISTRATION RECOMMENDATION

Refer the item.
ANALYSIS

On November 21, 2002, the City executed an agreement with Edwards and Kelsey Inc. for
the planning and design of the Flamingo Neighborhood Right of Way Improvement Project
with a not-to-exceed fee of $ 799,903. Amendments One (1), Two (2), Three (3) and Four
(4) for, respectively, the attendance of the consultant at a design review board meeting
($365), additional survey work within the Venetian Causeway ($2,000), additional
underground utility verification ($ 24,750) and design of additional irrigation ($ 5,090) were
approved on 8/03/03 and 3/23/04 increasing the total contract value to $832,108.

As work on the Project has continued, a need for a number of additional services has been
identified. Original scopes of work were prepared for the various neighborhood consultants
based upon input from the various Departments, such as the Planning and Public Works
Departments. Underground utility infrastructure requirements were identified originally
through the respective utility masterplans, which were further refined at the onset of the
program via a series of meetings that were intended to identify those ultilities that required
replacement. As the planning and design phases progressed, field data collection and
system evaluation activities identified the need for additional water mains to be replaced
based upon anticipated system capacity requirements and end of useful life criteria. A
water main replacement program was established with three priority levels; this effort took
approximately 24 months to complete. Sufficient funding was determined to be available to
replace all identified citywide Priority 1 (undersized lines that need to be increased in size
to meet increased demand and fire safety supply requirements) and Priority 2 (galvanized
iron lines that need to be replaced) water mains. However, funding shortfalls precluded the
replacement of all but the most important Priority 3 (iron lines that need to be replaced
because of extensive tuberculation) water mains.

In an effort to move the neighborhood improvement projects forward, detailed design
activities proceeded on a parallel path to the water main replacement investigative effort.
As a result, adjustments were required to the type, length and location of lines well into the

Agenda ltem ¢/
Date 5-/5-05




Miami Beach City Commission Memorandum

May 18, 2005

Referral to the Finance and Citywide Projects Committee

of Proposed Amendment to E&K’s Agreement for the Planning
and Design of the Venetian Islands Neighborhood ROW Project
Page 2 of 2

design process. Originally, approximately 22,240 feet were identified to be replaced.
Some of these were not included in the prioritized listing once it was completed. Other
lines that had not been part of the original scope were identified to be included in the
completed prioritized listing. Therefore, it became necessary to amend the original
Agreement to provide neighborhood consultants with the requisite compensation to design,
permit, and provide construction administration services for the additional work. As a result
of these analyses, an additional 4,045 linear feet of water mains were identified to be
replaced within the Venetian Islands Neighborhood Improvement Project boundaries.

In the original Agreement, the Scope for South Island Avenue called fora 7’ sidewalk and a
6" swale. During the 60% Community Design Review Meeting (CDRM), the Community
asked that the configuration of the sidewalk and swale be revised to a 6’ sidewalk and a 7’
swale. The Administration agreed to this change, and additional services are needed for
the revision.

Also, the ~50% design documents that were provided to the Consultant from previous
design efforts were based on a single stormwater pump station to be located at the
northeast corner of Belle Isle Park, with discharge via one outfall. After reviewing the
proposed design, evaluating the existing conditions and meeting with jurisdictional
regulatory agencies, the Consultant established that the proposed pump station would
require a greater capacity and would require relocation to the west to offer a more efficient
connection point to two existing outfalls, which were deemed required to meet the City’s
Stormwater Master Plan Level of Service. This requires additional design services.

The Neighborhood ROW Improvement Program Manager, Hazen and Sawyer, has
recommended these additional services as required to implement the Project. The City
staff negotiated with E&K to reach agreement on the value of these additional services.
Together, the City and E&K negotiated a total of $200,000 to implement the revisions
outlined above.

The City provided the Construction Documents to Miami-Dade County, as a regulatory
agency for transportation issues, for review. The County is requiring the City to revise the
documents to provide for a perimeter sidewalk along Belle Isle Park, to remove three of the
six crosswalks across Island Avenue, and to include a sidewalk along the south side of
North Island Avenue. Without these revisions, the County will not approve and/or permit
the drawings. It is estimated that these revisions will push the construction back
approximately 8 months. The City is currently awaiting a proposal from E&K to implement
‘the outlined revision to the drawings. It is anticipated that the negotiation on this part of the
revised scope will be concluded before the Administration presents this issue to the
Finance and Citywide Projects Committee.

The Administration requests a referral to the Finance and Citywide Projects Committee for
discussiQQ and recommendation to the Mayor and City Commission on this item.
M

JMG/RC JECH/KLM/DKT

TAAGENDA2005\May ¥805\Regular\EKAMENDREFERRAL. doc



CITY OF MIAMI BEACH
CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139

www.miamibeachfl.gov

—

COMMISSION MEMORANDUM

To: Mayor David Dermer and .Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez L{
City Manager

Subject: A REFERRAL TO THE FINANCE AND CITYWIDE PROJECTS
COMMITTEE OF A PROPOSED AMENDMENT TO THE CITY’S
AGREEMENT WITH GLATTING JACKSON KERCHER ANGLIN LOPEZ
RINEHART FOR THE PLANNING AND DESIGN OF THE WEST AVENUE
NEIGHBORHOOD RIGHT OF WAY IMPROVEMENT PROJECT TO
PROVIDE FOR ADDITIONAL PROFESSIONAL SERVICES IN THE
AMOUNT OF $134,009 REQUIRED TO IMPLEMENT THE PROJECT.

RECOMMENDATION

Refer the Item.

ANALYSIS

In May 2001, Glatting, Jackson, Kercher, Anglin, Lopez, Rinehart (“Glatting Jackson”) was
awarded a contract with the City of Miami Beach to provide planning, design, and
construction administration services required to implement the West Avenue/Bay Road
Right of Way Improvement contract. The total fee for the original Agreement was
$231,444. At the time the contract was awarded, the relatively small amount of funding
allocated by the G.O. Bond and Stormwater Bond for the neighborhood resulted in planned
project streetscape improvements being limited to West Avenue and Bay Road.

Over the next several months work proceeded on project planning and a Community
Design Workshop (CDW) was held on November 8, 2001. Workshop attendees expressed
a very vocal consensus that the project should be delayed until sufficient funding could be
identified to implement comprehensive neighborhood-wide water and stormwater
improvements rather than the targeted improvements proposed. In response, the project
planning effort was put on hold while a search for additional funding was conducted.

Bay Road Stormwater Improvements

Although the planning effort for the larger neighborhood was put on hold, the planning and
“design of Bay Road improvements was accelerated so that construction drawings could be
provided to the developer of the adjacent Grand Flamingo project, AIMCO, who was
required through a Design Review Board (DRB) order to construct Bay Road streetscape
improvements between 14™ and 16™ Streets. In support of this portion of the Project, on
April 10, 2002, the Miami Beach City Commission approved Amendment One to the
original contract to provide additional professional services associated with the design of
the Bay Road drainage improvements ($59,669), the planning of streetscape and street

Agenda ltem C¢A8

Date S$=/F-05




Miami Beach City Commission Memorandum

May 18, 2005 _
Referral to the Finance and Citywide Projects Committee of Proposed Amendment to Glatting Jackson’s Agreement for the
Planning of the West Neighborhood ROW Project ,

Page 2 of 3

end improvements to 10", 14", and 16" Streets ($17,890), and the holding of a second
CDW ($9,400) for a total additional fee of $86,959.

On September 25, 2002, the City approved Amendment Two to the original contract in the
amount of $19,980 to provide additional required drainage design services for Bay Road.
On May 21, 2003, the City approved Amendment Three to the original contract in the
amount of $64,480 to provide for construction administration services for construction of
Bay Road improvements. On August 2004, the City approved Amendment Four to the
original contract in the amount of $18,100 for additional construction administration
services required for Bay Road construction, bringing the total fee to $ 420,963.

Bay Road construction continued and was substantially completed in late 2004. At that
time, the City began negotiating with Glatting Jackson to restart and complete the planning
process for the overall West Avenue Neighborhood, while continuing to seek the funding
required to implement comprehensive improvements as was agreed to after the first CDW
in November 2001. However, the existing Consultant planning and design agreement has
to be amended to compensate the Consultant for the additional work generated by the
increase in the scope of planned improvements. Negotiations to amend the existing
agreement have been ongoing since early 2004.

Planning Phase for West Avenue Neighborhood

After several years of the planning effort being placed on hold to work on the Bay Road
project, and attempts to identify additional funding for the water and stormwater
components identified by the Community at CDW No. 1, the City needs to determine the
next steps to take with regard to the planning of the entire West Avenue Neighborhood
project. Additional funding for the desired water and stormwater improvements have not
yet been identified, and may not be identified for another year or two, or until additional
bonds can be issued for the water and stormwater system upgrades.

At this point, the City has three (3) options:

1. Continue placing the project planning on hold until funding can be identified, which
may be another year or more;

2. Move forward with additional planning efforts to complete the planning phase and
adopt a Basis of Design Report (BODR); or

3. Terminate the agreement with Glatting Jackson and place the project on hold until
all additional funding can be identified, at which time the City will need to enter into
a new Request for Qualifications (RFQ) process to hire a new A/E consultant.

After several months of further discussion and consideration, the Administration has
determined that it would be in the City’s best interest to move forward with the additional
planning efforts to complete the planning phase and adopt a BODR. Glatting Jackson will
be able to continue to the planning for the above-ground improvements, as well as
addressing the comments made by the Community during CDW No. 1. The BODR can be
adopted with the appropriate recommendations for improvements, but the design and



Miami Beach City Commission Memorandum

May 18, 2005

Referral to the Finance and Citywide Projects Committee of Proposed Amendment to Glatting Jackson’s Agreement for the
Planning of the West Neighborhood ROW Project

Page 3 0of 3

construction of the improvements will be placed on hold until sufficient funding is identified.

‘The City has negotiated these additional services with Glatting Jackson and reached
agreement on a proposed fifth Amendment to the Project to cover additional Planning
services in the amount of $134,009 for the proposed increase of the overall project scope
and construction budget from approximately $2,718,012 to $10,800,000. Glatting Jackson
has also agreed to put the project design on hold, and remain under agreement, until the
funding can be found and the design process completed.

If the Commission approves Amendment No. 5, planning efforts in the West Avenue
neighborhood will be re-initiated shortly thereafter. A second CDW will be scheduled and
the BODR developed. The additional planning effort is expected to be completed by late
2005. It should be noted that this delay has not significantly impacted the construction
timeline of this project, as it was to be one of the last constructed projects in the ROW
Program.

VI/DKT
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CITY OF MIAMI BEACH
CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139

www.ci.miami-beach.fl.us

p———

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez
City Manager 8 v YT

Subject: A REFERRAL TO THE FINANCE AND CITYWIDE PROJECTS
COMMITTEE — DISCUSSION REGARDING THE STATUS OF THE 1996
SWAP-OPTION AGREEMENT ON THE SERIES 1994 TAXABLE PENSION

SPECIAL OBLIGATION BONDS BETWEEN THE CITY OF MIAMI BEACH
AND MORGAN STANLEY CAPITAL SERVICES, INC.

ADMINISTRATION RECOMMENDATION

Refer the matter.
ANALYSIS

On February 1, 1995 the City of Miami Beach issued $57,710,000 of Taxable Special
Obligation Bonds (Pension Funding Project), Series 1994. The bonds were issued by the
City for the purpose of providing the required funding:

¢ Todischarge the Unfunded Actuarial Accrued Liabilities as of October 1, 1993 with
respect to the Pension Plans ($56,081,416)
o Fire and Police Base and Supplemental Plans = $50,520,480
o Unclassified Employees’ and Elected Officials’ Plan = $5,560,936
e To pay the cost of issuing the bonds.

In March 1996 interest rates had declined by approximately one and one half percent and
in an effort to capture these savings, the City Commission approved the execution of a
transaction which allowed the City to receive a payment of $1.4 million from Morgan
Stanley Capital Sources Inc. (Morgan Stanley) representing the present value savings from
the reduction in interest rates as though a traditional refunding of the Series 1994 Bonds
had been accomplished. In exchange for this payment, the City contractually agreed to
grant a one day option ( August 1, 2005) to Morgan Stanley that if exercised, could
obligate the City to enter into an interest rate swap agreement (the “Swap Agreement”)
and issue variable rate bonds on September 1, 2005. If the Swap is exercised, Morgan
Stanley is also required to pay the City an additional sum of $1,567,615 which should
approximate all the costs of issuance and the call premium for the City to issue the bonds
to refund the Series 1994 Bonds.

City’s Current Position

After review with the City’s Bond Counsel and Financial Advisor, the City faces the
following options:

Agendaltem (4

Date 5-/¥-0S
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Option Expires Unexercised (this is a highly unlikely event)

If Morgan Stanley elects not to exercise its option, the City retains the original
payment of $1,400,000.

If current market conditions continue into August the City could refund the Series
1994 Bonds at rates of approximately 5% compared to the average rates on the
remaining outstanding Series 1994 Bonds of 8.58%.

Option is Exercised: Swap Becomes Effective; Refunding Accomplished with
Variable rate Bonds

If Morgan Stanley elects to exercise its option, and the City determines that it is in
its best interests to remain in the Swap to maturity, the transaction must be
completed with a variable rate refunding issue, with the City’s rate fixed throughout
the Swap at 8.27%. Given market conditions on April 26, 2005 this action would
reduce the original $1.4 million benefit by approximately $100,000.

In addition, the City may achieve greater or lesser savings during the life of the
Swap depending on the relationship of the variable rate paid on the bonds to the
variable rate received from Morgan Stanley pursuant to the Swap. Also the City
may be exposed to the liquidity facility renewal risk and counterparty risk.

Option is Exercised; Swap is Terminated; Refunding Accomplished with Fixed Rate
Bonds.

If Morgan Stanley elects to exercise its option, and the City determines that it is in
its best interests to terminate the Swap, to avoid the potential additional risks and
costs, the City would sell fixed rate taxable refunding bonds, using the proceeds to
refund the Series 1994 Bonds and to pay any termination payment due under the
Swap. Under the assumption of termination, expenses associated with a fixed rate
bond sale have been provided for in the Swap exercise fee but the City would need
to issue sufficient fixed rate bonds to also pay the termination payment due Morgan
Stanley, which as of April 26, 2005 we estimate to be approximately $11 million.
This transaction would reduce the original $1.4 million benefit by $355,000 but this
is subject to change based upon market conditions.

Under this scenario, the City ‘s resulting debt obligation remains essentially
unchanged relative to the Series 1994 debt service; however, the City eliminates
interest rate, counterparty and liquidity facility renewal risk.

Recommendation from the City’s Financial Advisor, RBC Dain Rauscher

When the City entered into the Swap in 1996, potential future savings of refunding the
Series 1994 Bonds and the resulting annual debt service through the original maturity of
September 1, 2021 were effectively locked in. While the payment of a large termination
payment to terminate the Swap may have “sticker shock”, the fact is that the lower interest
rates today allow the City to issue the additional debt and to pay the termination payment
while preserving over $1 million of the original present value benefit the City agreed to
when it executed the Swap in March 1996. RBC Dain Rauscher recommends that the City
proceed to:

12



e Adopt an Authorizing and Delegating Resolution in July which authorizes the City to issue
refunding bonds (whether or not Morgan Stanley exercises its option under the Swap)
and, if Morgan Stanley exercises the option, delegates to the appropriate City official,
after consultation with the Chief Financial Officer and RBC Dain Rauscher, as Financial
Advisor, authorization to determine in August whether to maintain the Swap and issue
variable rate bonds or terminate the Swap and issue fixed rate bonds.

In light of the exercise date of August 1, 2005 and the swap effective date of September 1,
2005, the Administration recommends that a discussion pertaining to the Swap-Option

Agreement and the different alternatives available be referred to the Finance and Citywide
Projects Committee.

JMG\PDW\mMim
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CITY OF MIAMI BEACH
CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139

www.ci.miami-beach.fl.us

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez ‘/,/z{-/
City Manager

Subject: A REFERRAL TO THE FINANCE AND CITYWIDE PROJECTS
COMMITTEE — DISCUSSION REGARDING REFUNDING OF THE MIAMI

BEACH REDEVELOPMENT AGENCY TAX INCREMENT REVENUE
BONDS, SERIES 1993 AND 1996.

ADMINISTRATION RECOMMENDATION

Refer the matter.
ANALYSIS

The Administration would like to refer to the Finance and Citywide Projects Committee a
discussion regarding the funding options available to the Miami Beach Redevelopment
Agency City Center/Historic Convention Village (RDA-CCHCV).

The Administration continually reviews our outstanding bonds for potential refunding
opportunities and currently there is an opportunity to refund both Series 1993 and 1996 A
and B of the Miami Beach Redevelopment Agency Tax Increment Revenue Bonds which
may result in significant savings to the Agency. The net present value savings to be
earned as a result of this tfransaction were estimated by RBC Dain Rauscher, our financial
advisor, to be approximately $5,793,821 as of April 26, 2005.

JMG\PDW\mim
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CITY OF MIAMI BEACH
CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez

' City Manager /A%/

Subject: REFERRAL TO THE NEIGHBORHOOD / COMMUNITY AFFAIRS
COMMITTEE - DISCUSSION ON AMENDED NOISE ORDINANCE

ADMINISTRATION RECOMMENDATION

Refer the item.
ANALYSIS

For a number of months the Administration has been meeting with a variety of interested
parties to discuss changes in the City’'s Noise Ordinance. The parties involved to date
have included: residents, hoteliers and nightlife operations.

Over the months of discussion the various parties have largely come to consensus on
Ordinance changes, and enforcement and penalty procedures to be used in addressing
noise within our community. Each of the parties have made compromises and worked
productively to create a new version of the Noise Ordinance.

The heart of the new Noise Ordinance will be a formal enactment of Miami-Dade County
Code Section 21-28, which the City currently enforces for noise purposes. To that core
policy, the City Ordinance will propose for the City Commission a specifically tailored set of
conditions and penailties unique to our environment. It is the escalating penalties and the
enforcement protocol that has consumed the largest amount of discussion among the
various parties.

Before the Ordinance is actually scheduled in a Committee meeting, the Administration will
confirm final language and any outstanding concerns among the various parties. It is the
Administration’s intention to bring to the Committee and ultimately the full City Commission
in June, a document that is representative of a consensus of the interested parties.

JMG\RCM\sam

TAAGENDA\2005\May1805\Consent\noiseordreferraicommem.doc
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CITY OF MIAMI BEACH
OFFICE OF THE MAYOR & COMMISSION
MEMORANDUM
TO: JORGE M. GONZALEZ
CITY MANAGER
FROM: SIMON CRUZ}@
COMMISSIO
DATE: MAY 13,2005
RE: AGENDA ITEM

Please place on the May 18™, 2005 City Commission agenda for referral to the Planning
Board the consideration of an ordinance amending the land development regulations to
provide that appeals from the City's land use boards, i.e., the Historic Preservation Board,
the Board of Adjustment and the Planning Board, be to the City Commission, before an
appeal is taken to either a Special Master or Circuit Court.

SC/ml

Agenda ltem ¢/~

Date_ $-/§-0S
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CITY OF MIAMI BEACH

CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139
www.miamibeachfl.gov

L

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez j M ,QN/

City Manager

Subject: REPORT OF THE FINANCE AND CITYWIDE PROJECTS COMMITTEE
MEETING OF APRIL 8, 2005.

A meeting of the Finance and Citywide Projects Committee (Committee) was held on April
8, 2005 at 3:00 p.m. in the City Manager’s Large Conference Room.

"NEW BUSINESS:

1. Discussion regarding the City’s plans forimprovements to streets not covered by
the City’s General Obligation (G.O.) Bond.

ACTION
No action necessary. Presentation was given.

Chairman Jose Smith introduced and summarized the item. Chairman Smith stated that
he had referred this item to the Committee in order to review the City’s planning efforts for
street improvements not currently funded through the City’'s G.O. Bond program.

Public Works Director Fred Beckmann gave a presentation to the Committee outlining the
City’s planning efforts for citywide pavement improvements.

Mr. Beckmann gave a general overview of the citywide pavement and resurfacing
improvement plans for:

o City of Miami Beach owned streets

o Public Works Department scheduled improvements;

o Capital Improvement Office Right of Way Program scheduled improvements;
» Florida Department of Transportation owned streets;
e Miami-Dade County owned streets.

Mr. Beckmann stated that the majority of the scheduled improvements on City owned
streets would be funded through Transit Surtax Funds.

City Manager Jorge M. Gonzalez stated that the City, in an effort to be proactive, is
developing a “Roadway Pavement Management Program” which will keep an inventory of
repaved citywide streets and their useful life.

Agenda Item CQA
Date  S-(§-0S5
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Mr. Beckmann added that after completion of the proposed citywide pavement
improvements, 90% of the City’s road infrastructure would have been repaved, totaling
over 190 miles of resurfacing.

Vice-Chairman Richard L. Steinberg and Commissioner Matti H. Bower noted that it
appears that utility companies that tear-up and resurface pavements in order to do repair
work often leave the streets in poor conditions. Mr. Beckmann stated that utility companies
have clear instructions from the City to restore streets to strict specifications. Mr.
Beckmann added that he would address these concerns and notify inspectors.

2. Status report regarding Miami-Dade County General Obligation Bond Issue — City
of Miami Beach Projects.

ACTION
No action necessary. Status report was given.

Mr. Gonzalez introduced and summarized the item. Mr. Gonzalez stated that Miami-Dade
County staff has advised the City that in order to maintain the County’s millage for the G.O.
Bond debt at .390 mills, the County anticipates funding for the projects to be phased overa
15-year period..

Mr. Gonzalez added that the Administration is preparing a sequencing schedule for the
County to identify funding needs for priority projects. He also stated that it is unknown, at
this time, if any of the City’s priority projects will be affected by the schedule of funding that
will be made available by the County.

Mr. Gonzalez additionally stated that the City has provided the County with a drawdown list
of approximately $5.4 million in funding needs for the current year. He added that the list
includes the following projects:

Lummus Park,

Beach Maintenance Facility,

Band Shell Park,

41% Street Phase |I Bridge Repair/Restoration,
South Shore Community Center, and

Historic City Hall

Vice-Chairman Steinberg stated that the County’s proposed 15-year sequencing schedule
could impact the availability of the $55 million earmarked for the Miami Beach Convention
Center. Mr. Gonzalez replied that the sequencmg could impact when the $55 million will
become available.

Mr. Gonzalez further added that the City will have to make a policy decision whether it
would want to proceed with the Convention Center Project by forward funding the project
with Parking Funds or Undesignated General Fund dollars. He additionally stated that by
forward funding projects the City could avoid increase costs due to inflation.

Chairman Smith asked what the Committee and City Commission could do to expedite the

availability of the County G.O. Bond funds. He also asked if the Administration would like a
Resolution from the City Commission stressing the funding urgency for priority projects.
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Mr. Gonzalez replied that a Resolution will eventually be in order, but he would first like to
meet with the Miami-Dade County Commissioner Bruno A. Barreiro, County Commissioner
for Miami Beach and Chairman of the County’s General Obligation Bond Subcommittee.

Chairman Smith stated that beach erosion has become a serious concern, as portions of
the coast are virtually without beach. Chairman Smith added that he would like to see the
Beach Erosion Mitigation and Renourishment Project funded as a priority project.

3. Capital Improvement Projects — Processes, Funding, and Schedules.
ACTION
No action necessary. Presentation was given.

Mr. Gonzalez introduced and summarized the item. Mr. Gonzalez stated that the City's
Capital Improvement Program (CIP) has made significant progress since its inception.

Mr. Gonzalez added that since the year 2001 the CIP has completed seventy projects
valued at over $101 million. He added that another 20 projects valued at over $77 million
are currently under construction and another 70 projects valued at $200 million are
anticipated to be in construction within two years.

Mr. Gonzalez additionally stated that the City’s $680 million CIP is large, particularly when
compared to other programs. Mr. Gonzalez referenced Broward County’s CIP of $636
" million and NE Ohio’s CIP of $730 million. He further added that the City's $680 million
CIP equates to approximately $56,000 of capital improvements per square mile.

Mr. Gonzalez addressed the criticism that the CIP Right of Way (ROW) Program has
received as being too slow and added that the ROW Program currently represents
approximately 25% of the entire CIP. He further stated that the City has addressed many
of the earlier challenges faced by the CIP including the fact that the ROW Program was not
initially master planned. He added that to date, nine out of the twelve neighborhoods have
been master planned and have reached consensus. He further added that as a result of
reaching consensus, some projects will come on-line behind originally scheduled dates, but
the neighborhoods will obtain a well designed/planned quality product.

Mr. Gonzalez further summarized the early challenges faced by the City:

Lack of a ROW Master Plan
Lack of a Program Manager

Deficient Architectural and Engineering (A/E) and Construction Language
No CIP Office in Place

Mr. Gonzalez added that once projects get through the planning process and move into the
construction phase, the City has demonstrated the ability to deliver quality projects within
budget.

Mr. Gonzalez stated that when evaluating construction delays, consideration should be
given to the “Triangle of Construction.” Mr. Gonzalez added that there are essentially three
factors that can impact a construction project: time, quality and budget. He further stated
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that in most cases, only two of these factors can be controlled at any given time. He added
that the City has decided to control quality and budget to date at the sacrifice of time.

The Committee discussed particular issues delaying the Normandy Pool Project, Flamingo
Neighborhood ROW Project and Sunset Isles ROW Project.

Commissioner Saul Gross stated that the current review process appears to add delays to
CIP projects moving from the planning process to the construction phase and perhaps the
City should look into streamlining the current review processes. Mr. Gonzalez stated that
the Administration is looking into internal process reviews in order to streamline the
planning the process.

Committee members expressed their desire for the Administration to improve
communication efforts to the Community through the use of newsletter mailings,
newspaper advertisements and television announcements in an effort to keep the
community informed of the CIP and how neighborhoods will be impacted by construction
efforts.

4. Discussion regarding a proposed amendment to EDAW’s Agreement with the City
of Miami Beach for the planning and design of the Flamingo Neighborhood Right
of Way Improvement Project.

ACTIO_N
The Committee moved the item to the full Commission for discussion.

Acting Capital Improvement Projects Director Jorge Chartrand introduced and summarized
the item. Mr. Chartrand stated that the Flamingo Neighborhood Right of Way Improvement
Project item was referred to the Committee because of design and budget issues.

Mr. Chartrand stated that as the planning and design phases of the project have
progressed, the City has finalized its field data collection and system evaluation activities
which have identified the need for additional water mains to be replaced based upon
anticipated system capacity requirements and end of useful life criteria.

Mr. Chartrand additionally stated that sufficient funding was originally determined to be
available to replace all identified citywide Priority 1 and Priority 2 water mains; however,
funding shortfalls precluded the replacement of all but the most important Priority 3 lines.

Mr. Chartrand added that additional work being provided has necessitated an amendment
to the original Agreement with EDAW in order to provide the requisite compensation to
design, permit and provide construction administration services for the additional work.

Mr. Chartrand added that as a result of City analyses, a revised total of 23,880 linear feet
(or 4.5 miles) of water mains were identified to be replaced within the Project boundaries
and a fee has been negotiated to compensate the Consultant for the additional detailed
design, permitting, and construction services required to implement the revised water main
scope of work. Mr. Chartrand added that the Administration is proposing to fund the
additional work, totaling $556,219 through available Water and Sewer Bond funding.

JMG/PDW/mim “Z7Z&A.
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CITY OF MIAMI BEACH
Office of the City Manager

Interoffice Memorandum

To: Finance and Citywide Projects Committee Date: April 8, 2005

From: Jorge M. Gonzalez ey
City Manager /S

Subject: CAPITAL IMPROVEMENT PROJECTS - PROCESSES, FUNDING AND
SCHEDULES

At the February 23, 2005 City Commission meeting, an item was referred to the Finance
and Citywide Projects Committee regarding the funding for Capital Improvement Projects,
and the need to streamline processes, in order to expedite the construction schedules for
these projects. This issue was raised as a concern based on estimated shortfalls in
funding, and delays in the construction of the Neighborhood Right-o f-Way Infrastructure
Improvement and Public Facility Projects.

Discussion Iltems

While it is true that some of our projects have fallen behind their originally anticipated
schedules, the Capital Improvement Program has experienced many successes and
progressed greatly. In the course of a few years, the City has created a construction
oversight capacity and completed more capital projects than at any time in the City's
history. As will be illustrated, a significant amount of work is being done or is soon to be
done and a significant amount of work is projected to be done in the next several years.
Over $101 million in projects have been constructed since 2001 and another $77 million is
currently under construction.

As with any new undertaking, lessons are learned and adjustments are often appropriate in
making improvements. In our capital construction efforts, the City is now undertaking this
detailed internal review in order to improve project timing and processes; however there is
still room for other enhancements to the projects that uniquely the City Commission can
help to realize.

Commission dlscussmn and gmdance on several critical factors impacting project timing

rvav be helpful in expediting the capilal program Specific discussion of

e funding,
e to some degree, project quality, and
e the continued level of community involvement

represent opportunities to adjust our approach and processes beyond the ongoing internal
review.

Discussion and possible adjustment of the current policy of holding very tight on project

costs and in particular some of the soft costs can be instrumental in helping to get projects
completed in a more timely fashion. Some of the contracts negotiated by the City are
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Finance and Citywide Projects Committee Memorandum

Re: Capital Improvement Projects — Processes, Funding and Schedules
April 8, 2005

Page 2 of 16

perhaps too tight and as a result the production from affected consuitants and contractors
is impacted. Some flexibility in this area with appropriate circumstances would be helpful.

Discussion and possible adjustment of the current policy on quality may also offer
opportunities to expedite projects. At present the City holds contactors very closely to the
original contract requirements, thereby requiring that in a number of instances work be
redone at the expense of time. Some flexibility to accept alternate work or results, closeto
but perhaps not exactly as specified, would allow time to be saved on some projects.

Discussion and possible adjustment of the current policy for community involvement may
also present some opportunities to speed up project timing. The present policy of being
both thorough in the resolution of disputes within the community and being very inclusive at
all levels of our projects has and will continue to add time to our capital program. While the
investment of time building consensus in the front end of the process was a necessary and
very useful undertaking, our project experience has shown that as we develop construction
documents the number of community review opportunities slows the process, with little
added to the specific project. What is seen during the construction review meetings is the
entry of persons completely new to the project at the neighborhood level that either slows
the process to acquaint them, or introduces changes in concept that need to be addressed
and resolved. Limiting the review opportunities may help to expedite the projects.

However, additional project funding is very likely the single factor that can most
immediately and significantly impact project completion.

Capital Improvement Program Description and Status
As the City has developed, the infrastructure (roads, water lines, stormwater drainage
system, etc.) was constructed as needed, and maintained as required, but never fully
replaced and kept on a regularly scheduled replacement plan. After the condition of the
infrastructure was largely ignored for about 40 years, in the early 1990s, the City began to
focus on infrastructure improvements within the commercial areas of the City. This
included improving streetscapes and underground utilities in the areas most identified as
commercial or tourism based. These improvements caused the Commission,
Administration and citizens to begin thinking about improving the recreational areas and
the water and sewer infrastructure (also due to mandated improvements by Miami Dade
County) throughout the City, whic nce of two (2) bonds in 1995. The first

g For rom st

) fo /D rm T em 0N
wvements (Parks Bonh
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VA cations w an 18 heing hired

to iImplement the masier pian. inhe second boina was a $09 Iniion Water and cewe:
Revenue Bond for improvements to select water and wastewater systems components. As
the planning and design efforts progressed on the Parks Bond projects, and as they
became more visible through the community process, it was determined that the City had
the financial capacity and the need to secure additional funding to complete more
extensive park, water, wastewater and stormwater infrastructure project scopes than

originally anticipated, and to address improvements in the City’s residential areas.
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Finance and Citywide Projects Committee Memorandum :

Re: Capital Improvement Projects — Processes, Funding and Schedules
April 8, 2005

Page 3 of 16

Leading up to 1999, the City undertook several efforts to secure the additional funding.
Engineering studies were conducted to examine the feasibility of issuing an additional
Water and Sewer Revenue Bond and a Stormwater Revenue Bond, with Master Plans
produced at the conclusion of the studies. It should be noted that each “Master Plan” was
specific to each discipline and proposed improvements were not coordinated. These
resulted in the issuances of a $54 million Water and Sewer Revenue Bond and a $52
million Stormwater Revenue Bond, both issued in 2000.

At the same time, the Administration began a series of internal meetings to review the
financial status of capital projects, which resulted in a recommendation for the issuance of
a General Obligation Bond to improve specific parks, fire facilities and apparatus, and
streetscape enhancements throughout the City. Pursuant to Resolution 99-23263 adopted
on July 21, 1999, the City Commission authorized the City to prepare language calling for a
referendum for the issuance of General Obligation Bonds for the parks, fire facilities and
apparatus, and streetscape enhancements and conduct public meetings to seek
community input for the type and scope of projects desired. These meetings were held in
August 1999 and residents expressed their concerns that the streetscapes in residential
neighborhoods be improved, that the infrastructure be maintained once constructed, and
that the projects be coordinated with the underground infrastructure improvements also
being planned in order to minimize disruptions and so that cost efficiency was maximized.
The community also requested that a commitment for adequate resources to complete the
projects be made, and that continuous community involvement play a role in the
development of the projects, to ensure community consensus on reasonable changes in
scope.

These meetings resulted in the adoption of three (3) Resolutions on September 14, 1999,
calling for a special election on November 2, 1999 for the referenda of three (3) separate
General Obligation Bonds, totaling over $90 million: one for Fire facilities and apparatus
($9.7 million): one for neighborhood infrastructure (streetscape) improvements ($57.9
million); and one for recreational facilities ($24 million). On November 2, 1999, the voters
passed the referenda, and the City began implementing a plan for the planning, design,
bid/award and construction of the projects approved by the residents.

In addition, the City has worked to leverage its Bond investment to the greatest extent
possible and has also coordinated all its other capital projects into a comprehensive Capita
Improvement Pt i ¢ iects riety of o »
suchas the City's ! , , ) (TIF), Con: :
Development Tax (CD1) funds, Parking iunds and rederai, Saile and county granie.
Additionally, in November 2004, the voters of Miami Dade County approved a referendum
to issue bonds for improvements throughout Miami Dade County. For the City, this means
that an additional $90 million will be available to construct improvements within the City’s
boundaries. As each of these funding sources get added to existing projects, additional
time is needed to execute agreements, plan and design scope, and construct the actual
improvements. The following is a summary of the City’s Capital Improvement Program.

Foari oty ;o f
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April 8, 2005
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Funding Source Amount Total
1995 Parks Bond $ 15.0 million 2.2%
1999 GO Bond — Fire 9.7 million 1.4%
1999 GO Bond — Parks & Facilities 24.0 million 3.5%
1999 GO Bond — Neighborhoods 57.9 million 8.4%
2000 Water and Sewer Bond 54.0 million 7.9%
2000 Stormwater Bond 52.0 million 7.6%
City Center RDA TIF ' 70.0 million 10.2%
South Pointe RDA TIF 66.0 million 9.6%
Parking Funds 24.6 million 3.6%
Convention Development Tax 35.0 million 5.1%
Grants (Federal, State, County, etc.) 16.0 million 2.3%
2004 Miami Dade County GO Bond 90.0 million| 13.1%
2001 Gulf Breeze Loan 15.0 million 2.2%
Other Funding Sources 158.0 million 23%
TOTAL $687.2 million

Based on the above, it is estimated that the Neighborhood Right-of-Way (ROW) Program
component represents only an estimated 28% of the overall funding in our Capital
Improvement Program (CIP).

Type of Project in FY 2005 # of % of
5-Year Capital Plan Projects | Total
Parking 7 7.5%
Parks and Facilities 37 39.8%
Public Works (Environmental, Seawalls and Utilities) 9 9.7%
Public Works (Transit, Street Lighting, Non-ROW Streetscape) 14 15%
Public Works (ROW Streetscape) 26 28%
TOTAL 93

* These projects are those reflected only in the FY 2005 5-year Capital Plan, and does not include those
projects with funding that has been fully appropriated or projects that have been completed. A more
thorough listing of projects being tracked is included as Attachment 1. Including those projects, the
ROW program represents approximately 23% of the number of projects in the CIP.
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sequence the Clty comblned most OT the 1999 GO Bond Nelgnbornood funds wntn most of
the improvements funded within the 2000 Water and Sewer Bond and 2000 Stormwater
Bond to create a comprehensive Neighborhood Right of Way (ROW) Program. The City
was subdivided into 13 neighborhoods to best accomplish one ROW effort. As you can
see, the Neighborhood ROW component represents only an estimated 28% of the overall
funding in our Capital Improvement Program (CIP) and 23% of the total projects currently
tracked.
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Over the past few years, the City has completed a number of projects, as outlined in
Attachment 2. These projects have totaled over $85 million in construction costs alone, not
including the Program Management, CIP Office, or A/E Consulting fees. As you can see,
several key priority projects have been completed or are in use today (reached substantial
completion), such as the Regional Library, Miami Beach Golf Course, Scott Rakow Youth
Center Phase | (ice rink), Flamingo Pool, North Shore Park and Youth Center, South
Pointe Streetscape Phase |, Marseille Drive Streetscape Improvements and others. While
the ROW Program has taken longer than originally projected, these Parks and Facilities
projects and some streetscape projects have moved forward. Each of these has received
its own share of accolades, demonstrating that quality and budget control factors did not
detract from the projects being done right. The preliminary results from the Community
Survey also indicate that 78% of the residents, businesses and community organizations
rate the City's recently completed capital improvement projects as either excellent or good.
Also attached is a list of those projects that are currently in construction, including an
estimated timeline of construction duration (Attachment 3). These projects total another
$65 million in construction costs, which does not include soft costs values.

‘While the Parks and Facilities projects have been moving forward, the CIP Office is now

introducing the ROW Program projects into the construction pipeline. The Washington
Avenue project, one of the City's major transportation corridors, entered the construction
phase in October 2004. This will be followed quickly by other ROW Program projects
during 2005 and 2006. Attachment 4 identifies the ROW Program projects, and other
projects, which are anticipated to begin construction in the next two years (end of 2005
through 2007). Within the next two years, it is estimated that the City will begin constructing
projects valued at almost $200 million.

Benchmark/Performance

In proposing to construct projects valued at over $500 million over the past few and
upcoming years, the City has taken on a large task. ltis a big program as compared to the
size of the City. The following table, derived in part from the July 20, 2004 presentation
made by the CIP Office to the City Commission at Fiscal Year 2005 Budget Hearings,
demonstrates that the City is undertaking one of the most aggressive Capital Improvement
Programs in the nation, and certainly in the region.
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Jurisdiction Population| Program Soft |Program Value| Program
Value Cost Per Square | Value Per
Mile Resident
(thousands)
Broward Co. 92,000, $636 million 32% $ 45,000 $6,913
(unincorporated)
Detroit (MI) 4,000,000, $4.3 billion 21% $ 4,000 $1,075
Fort Lauderdale 150,000 $490 million 26% $ 14,000 $ 3,267
Gwinnett Co. (GA) 676,000 $3.5 billion N/A $ 8,000 $5,178
Louisville (KY) SD 700,000 $82 million N/A $ 209 $ 117
Miami Beach 90,000, $400 million 18% $ 56,000 $4,444
NE Ohio SD 1,850,000, $730 million 35% $ 2,000 $ 395
Orange Co. (CA) SD| 2,350,000 $2.4 billion 46% $ 5,000 $ 1,021

* Since July 2004, the City's Program Value has increased by approximately $100 million

While aggressive in its implementation plan, the current capital program is intended to
minimize some of the negative experiences the City had in planning, designing and
constructing projects in the past. The City has never previously experienced the proposed
quantity and scope of capital projects before this. Planning and design efforts for previous
projects often resulted in several redesign efforts, based on changing demographics,
desires and needs. Projects were seemingly in perpetual design and redesign. The
community input process was often repeated several times, and a community consensus
was rarely reached without redesigning the project, at the expense of construction funding
and of time needed to complete the design of the project. Before the bonds were issued,
and prior to the creation of the CIP Office, it was not unusual to have projects in design for
six or seven years prior to completing construction drawings. Examples of these are the
Marseille Drive Streetscape project, the Lincoln Road projects, 71% Street Streetscape
project, 42™ Street Streetscape project, the Normandy Isle Pool project, and the North
Shore Park and Youth Center project. Timelines for construction committed to by A/E firms
were not realistic, and many times were not met. Project and construction budgets would
be estabhshed but the design frequently surpassed the estabhshed constructlon budget

variance in budaget.

Early Challenges

As stated before, the City has never previously undertaken a capital program as large as
currently planned. Many of the documents, processes and systems were not in place
when the 1999 and 2000 Bonds were issued, and the City departments were not prepared
to deal with such an intense increase in work volume related to the construction projects.
To that end, the City faced many challenges early on in the implementation of this capital
program, each having a successful outcome in its own right.
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With the infusion of the new funding, the City amended Agreements with A/E firms who
were already planning and designing the parks projects funded in part by the 1995 $15
million Parks Bond. The City also issued Requests for Proposals (RFP) for Professional
Architectural and Engineering (A/E) Services to master plan, design and oversee the
construction of many of the ROW projects captured under the General Obligation (GO)
Bond. It was agreed that extensive community input would be needed for those
neighborhood infrastructure improvement projects (combined with the applicable Water
and Sewer and Stormwater proposed improvements), where no planning activity had
previously taken place. A new Master Plan would need to be developed that included the
aboveground GO Bond improvements that coordinated wuth the previous Water and Sewer
and Stormwater Master Plans.

At the time, it was estimated that the entire project timeline would be five years for these
projects, which included obtaining community consensus (estimated as a 4 to 6 month
effort at the time), designing the improvements, and constructing them. All of these
projects were anticipated to be managed by the Construction Management Division of the
Public Works Department, with three additionai positions to be added to the staffing
complement. The Administration agreed to also explore other methods of project
implementation, such as Construction Manager at Risk agreements, and revised
procurement processes. A citizen oversight committee was also established to assist in
overseeing the implementation of the GO Bonds.

In 2000, the City issued a Request for Qualifications (RFQ) for Program Management
Services to assist staff in overseeing and coordinating the planning, design and
construction of the Right of Way Infrastructure Improvement Program (ROW Program), as
the streetscape, water and sewer combined improvement projects came to be called. A
similar RFQ was issued in 2001 for Program Management Services for the Parks and
Facilities program, which included many of the projects funded in part by the Parks Bond
and some of the GO Bond Recreational Facilities projects. The first A/E agreements for
the ROW Program were not awarded until May 2001, approximately 18 months after the
approval of the GO Bonds by the voters.

The City established the Capital Improvement Projects (CIP) Office in the summer of 2001
to “serve as a focal pomt for the plannmg and constructlon management act|V|t|es
associated with ! recently aut
G O, Wateran c
91-2001, dated May 17, 2007 (Atlachiment 5). Staii was puiied iicm the Public Worke
Department and additional positions added to provide the original staffing complement of
24 positions. Over time, the staffing and the resources allocated to the CIP Office have
grown to 28 positions within the Planning/Community Outreach, Construction
Management, and Administration areas of responsibilities, with 4 positions added in FY
2005 (Attachment 6). The annual budget for the office is just over $2.7 million per year.
This office was originally anticipated to be funded by chargebacks to the particular projects
managed by the office, but is slowly being supplemented by the General Fund, since many
of the projects were never funded to contribute to the budget of this office. '
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While the Parks and Facilities projects were also funded in part by the GO Bond, many of
the projects were already in planning or design, so the additional funding required the A/E
firms already under contract to revisit the scope and design of the projects, thereby
pushing back the anticipated construction timelines for those projects. While there have
been delays on the Parks and Facilities projects, those are not usually attributed to the
public input process or the internal review process. Instead, those projects were under a
different set of A/JE agreements and construction contracts, which are difficult to enforce in
the City's best interest, and lack proper accountability measures. Projects lingered for
several years, with minimal accountability or fairness for all parties.

Another early challenge for the City was managing the community expectations. Ata July
23, 2001 Commission Workshop, the Administration outlined potential differences in the
neighborhood expectations and what the funds for the projects would actually be able to
address (Attachment 7) for the ROW Program. As the planning effort for many of the
ROW Program projects was just beginning, the Administration had seen that residents
were expecting more from the three bonds than would actually be feasible, given the
funding available at the time. The expectations of the residents appeared to be “wish-list”
kinds of improvements, and no Master Planning had been done to provide data to support
the feasibility of those improvements within the GO Bond allocations. Residents were
looking for extensive beautification, while the funding would allow for minimal
beautification.

The CIP Office created an extensive process early on to address “Neighborhood
Expectations”. Originally, the planning process was anticipated to be a 4 to 6 month effort,
as described above. The City revised that process to be more inclusive. Direct mail
notices were sent to every household within respective neighborhood boundaries
announcing community meetings, which were also advertised in the Miami Herald, Sun
Post and the community Spanish-language newspapers, and other outreach efforts were
implemented, such as contacting known Homeowners Associations and activists in each
neighborhood. At least one Community Design Workshop (CDW) was held with each
neighborhood, with the A/E firm presenting budget-based options for aboveground
improvements, and obtaining input from the residents with regard to their concerns and
desires for neighborhood improvements. In most neighborhoods, a second and sometimes
third CDW was held SO that design consensus could be obtalned amongst the majorlty of

and the Spanish-ianguage newspapers. Agali, nMUEowiiers AssoCiations and aLiivisis
were also contacted. At these CDWs, the CIP Office staff, the Program Manager and the
A/E firm representatives outlined how much funding was available for each type of
improvement (with the focus on aboveground improvements), to demonstrate that not all
desires could or would be included, as sufficient funding did not exist. The neighborhood
representatives attending these meetings eventually came to consensus on the vast
majority of issues to be addressed within the project scope and available funding. The
process was designed to and succeeded in having discussions at the community level that
focused on realistic improvements, and avoided having to have the City Commission
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discuss and arbitrate these issues at City Commission meetings. The General Obligation
Bond Oversight Committee has also played a major role in this effort.

The A/E firms then drafted a Basis of Design Report (BODR), which included the
anticipated scope of the projects, based on the input provided at the CDWs. The draft
BODR was reviewed and commented upon by the applicable City Departments. The A/E
firms revised the BODRs to include the pertinent, agreed upon comments from the
respective departments, and presented a final BODR to the General Obligation Bond
Oversight Committee and then the City Commission for final approval. When the BODRs
received final City Commission approval, they became the agreed upon starting point for
the design of the project scope.

The efforts of the City to be so inclusive and ensure that consensus was achieved took
longer than originally anticipated. The A/E firms had to revisit the plans after each CDW
and incorporate components, or revise plans altogether, based on the input received. The
City Departments also had to take a careful look at the draft BODRs to ensure that their
respective needs were addressed. The A/E firms had to review that input and possibly
revise the draft BODRs to ensure that all policy and regulatory concerns were addressed.
While originally anticipated to take 4 to 6 months, this planning effort typically took between
12 and 18 months to complete, pushing possible construction commencement back in
order to be inclusive and ensure sufficient public outreach (Attachment 8 and Attachment
9). This extensive planning effort was an effort to reduce the number of re-designs
necessary due to a lack of consensus, and in the long run, was intended to produce a
design decision and to expedite construction as compared to the past project experiences
prior to the creation of the CIP Office.

To date, 9 of the 12 neighborhoods have been master planned; the City Center, West
Avenue and parts of the South Pointe neighborhoods still need to be master planned, but
are well underway. During the master planning process, few issues rose to a level where
the City Commission had to serve as the arbitrator for various desires within the
neighborhoods. The Administration achieved consensus in all 9 master planned
neighborhoods on the majority of issues. The expectations of the community were brought
in line with what the budgets would be able to fund. These efforts, all of which have taken
place after the issuance of the bonds, should have occurred prior to the bond issuances. It
would have allowed the City to have a more reallstlc understandlng of the deswes of the
community which ot yod the
City to implem

Current Challenges

On November 13, 2002, the Administration brought to the City Commission a proposed
construction schedule for the Capital Improvement Projects both within the ROW and
Parks and Facilities programs, and outside of those programs. The schedule as proposed
and adopted by the Commission at that time, via Resolution 2002-25070, is attached as
Attachment 10.
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With the factors addressed herein that have caused delays, these project construction
timelines have fallen behind the originally projected timeframes. The original
implementation of the ROW program called for the majority of construction to take place
over a five (5) year period, from approximately 2003 through 2007. The heaviest time for
construction was to be from 2004 through 2006. Obviously, the projected timelines have
not been met. Currently, the sequencing schedule calls for ROW construction to take
place between 2006 through 2011, with construction occurring heavily between 2006
through 2009. Some tapering off is expected through the last years of the ROW program
implementation. Projects outside of the ROW program are scheduled throughout the
entire timeframe. This schedule does not address the introduction of an additional $90
million from Miami Dade County General Obligation Bonds approved by the voters in
November 2004 for the projects managed by the City of Miami Beach, or if any additional
funds are obtained to address existing shortfalls in Water and Sewer Bond or Stormwater
Bond funded projects. Once those factors are addressed, they will be introduced into the
schedule.

The City is taking a coordinated approach to updating the timeline of construction
sequencing. As has been discussed with the City Commission, oversight boards, and the
residents previously, the entire City cannot be under construction at the same time without
causing almost total gridlock. Therefore some neighborhoods and projects were always
scheduled to begin construction later than others. This allowed for project designs to
progress on those projects that were scheduled for later in the original project construction
timeline. Due to the known project delays and future anticipated delays on projects which
are already in progress, the original timelines established at the outset of the Program
need to be revised. This revision will not affect the project sequencing itself, unless factors
have caused one project to go into construction earlier and another one to go into
construction later. The update will essentially be a shift in the timeline to reflect the
necessary extension of the Program from the intended ending date to a new expected
completion date of all planned projects.

Triangle of Construction

One of the factors to consider in evaluating project delays is what may be called the
“Triangle of Construction”. Essentially, there are three (3) factors that can impact a
construction project: time, quality and budget. In most cases, only two of these can be
controlled at any given time, as something will have to give in the tight relationship between

all three Inthe
budget. whic , ity y :
assumed to be fixed. ihe privaie secior, as pivlii mancis, may e wiiling G saiiihice
quality or supplement budgets in order to expedite construction.

With public sector entities, typically quality is held consistent since the desire is to provide a
product that will serve the Community for decades. This means that when issues on a
project arise, either through unanticipated elements, disputes, or other items, quality is
typically preserved. In order to address the issue, the Owner (City) usually is faced with
the choice of increasing the compensation to the A/E and/or contractor quickly and without
much review to maintain the schedule, or, as is typical in public entities, carefully studying,

37



. Finance and Citywide Projects Committee Memorandum

Re: Capital Improvement Projects — Processes, Funding and Schedules
April 8, 2005

Page 11 of 16

reviewing, and negotiating any additional compensation. This minimizes the impact to the
budget, but at the expense of the schedule. At this point, staff has consistently been
directed to preserve and defend City dollars, and has done so vigorously. As described,
this has been done at the expense of the projected project schedules. Examples include
the North Shore Park and Youth Center, the Bass Museum, and the Normandy Isle Park
and Pool.

Quality and budget have been the two factors that the City has decided to control to date.
If those decisions are changed, and time becomes one of the two main factors that City
wishes to control, something will likely have to change with regard to quality or budget. If
the City decides to control time and budget, quality may be sacrificed. Ifthe City decides to
control time and quality, additional funding may be needed to expedite projects.

Advancements Made

Through the City’s continuous improvement and innovation efforts, there have been other
advancements throughout the evolution of the Capital Improvement Program. The creation
of the CIP Office led to creating the aforementioned Community Consensus and BODR
approval process. Additional staffing has been recently added to the CIP Office staffing
complement to allow for additional financial processing assistance, and legal document
review. One of the other early priorities for the CIP Office was to draft new standard A/E
Agreement language and Construction Contract language. The past experiences of the
City, wherein the projects lingered for several years, with minimal accountability or fairess
for all parties, demonstrated that significantly revised standard language had to be drafted
for both the A/JE Agreements and the Construction Contracts. This effort would ensure that
as time progressed, those agreements and contracts would hold layers of accountability for
both the City and the firms. Similarly, new standardized language would ensure the
enforceability of the agreement and contract provisions most needing improvement based
on prior experiences. The CIP Office worked with the City Attorney’s Office to craft these
agreements, which are in force today.

The City has also recently procured and implemented the EDEN Software System, which
includes a Project Accounting module. Until recently, project budgets and the Annual
Capital Budget were maintained in software products such as Microsoft Access or Excel
where each interested department tracked projects individually and no comprehensive
centralized system was malntalned ThlS meant that pro;ect reconcmatlon between the
separate d ;;z:sf*“ i
each departmer n y
transaction wouioi have 1o be tracked by each depaitient in ordei 1o maintain cohesient
funding information. If a question was raised regarding the funding for a project, all parties
involved would have to compare their information before a response could be generated.
This process, all completed manually, would take weeks, if not months, to complete, and
constituted staff time that was taken away from the program.
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With the procurement of the EDEN system Project Accounting module, the project budgets
can be entered, maintained, and tracked in one system, accessible by all applicable
parties, and will interact with the City's financial system. This system is now being
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implemented, and will be used for Capital Budgeting and project reporting within a few
months. The City will be able to create standardized reports and produce the reports in a
much easier fashion than current practice allows.

The City has entered into a Job Order Contracting (JOC) contract with several construction
firms in May of 2003. These contracts are based on fixed unit prices, with the varying price
factors for overhead and profit being the only difference between the contractors. The JOC
contractors were competitively bid according to the City's Procurement rules and
regulations, so the City has contractors on hand to complete most types of projects. If a
contractor procured by the usual methods is defaulted or terminated for any particular
reason, the City can contract with the JOC contractors much quicker than if another bid
needed to be issued.

Many projects have been completed with JOC contractors in the past two years,
demonstrating that the JOC program has been a success. In the first year of the program,
job orders were issued on 58 projects totaling over $10.5 million. This is more projects in
one year than the City awarded through traditional bidding methods in the three years prior
to the JOC program (53). The average time from the Joint Scope meeting (initial meeting
of the City and Contractor to discuss scope of work) to Notice to Proceed Issuance
averaged 26.3 days. This is approximately 150 days less than projects constructed
through traditional bidding methods. Similarly, there were no contractor-initiated change
orders, claims or litigation on any JOC project.

The CIP Office is also moving toward making documents available in electronic form via a
software system called E-Builder. The CIP Office anticipates procuring licenses to E-
Builder prior to the end of Fiscal Year 2005. E-Builder will allow the CIP Office and the
Program Manager to communicate almost completely electronically with the Program
consultants and contractors, and City staff construction document reviewers, and will
eventually become a requirement for all Program consultants and contactors. Essentially,
E-Builder will house a computer server and a website strictly for the CIP Office projects,
and users purchase licenses in order to access and/or provide project information. The
construction documents can be posted on a public part of the website, where reviewing
departments, and/or the public, will be able to review them, print them out, and fax
comments back to the CIP Office. An alternative to that is for the reviewing departments to
purchase the applicable number of licenses, and then they will be able to access the
construction docu P cut having el
The comments: s
Program Managei aid consuiianis io revicw. It is anlicipaléd that once utinZed Ly an
parties, the E-Builder system can drastically improve the review time for all projects,
following the same timeline restrictions as will be defined in the revised process outlined
above. It should be noted that access to this public part of the website may also be
granted to the residents and other interested parties, if applicable.
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- Activities under Review

Of course, the City is always looking for innovative ways to improve processes and ensure
greater efficiency, if possible. The Capital program is no different. For instance, the
Construction Document Design Review process is an area where, perhaps, efficiencies
can be experienced.

During the design process, which was originally estimated to take 9 to 15 months, the A/E
firm designs the proposed improvements outlined in the BODR process and creates
construction documents. The City's processes have called for these documents to be
reviewed by the respective internal City departments at the thirty percent (30%), sixty
percent (60%) and ninety percent (90%) design completion stage milestones. The purpose
of the establishment at the onset of the program of the three (3) review milestones was to
verify that design review comments and design standards were followed, that documents
were consistent with the design intent and with the BODR, and that documents reflected
the values established in the initial budgets. These milestones are outlined below. Over
time, based on modifications to the process, Department review periods have extended to
as much as eight (8) to twelve (12) weeks per review.

« Thirty percent (30%) — Preliminary documents which indicate all proposed
improvements in plan view.

« Sixty percent (60%) — Intermediate documents which indicate all proposed
improvements in plan and section view.

» Ninety percent (90%) — Near Final documents, pending review of 100%
documents through City regulatory agencies.

It should also be noted that the CIP Office maintains consistent communication with the
residents regarding the individual projects. The CIP Office maintains a webpage with
information regarding the BODRs and construction drawings. Community Design Review
Meetings (CDRMs) are also held with the neighborhood residents at the 60% design stage
and the 90% design stage, to provide final opportunities to provide input to the City before
construction documents are finalized and the permitting process begins. These meetings
are again noticed via mailings and advertised in the Miami Herald, the Sun Post and
Spanish-language newspapers, and the other outreach methods used. It is common that
one issue brought up at such a meeting can result in several more meetings being held to
achieve consensus on that pamcular issue. These meetlngs wherein there isa confhct
about how the project should be desiagned can further delay the design and conalotion
processes

The City is currently examining this process to find ways of expediting the reviews by the
City departments. Suggestions to date have included reducing the number of reviews from
the three listed above to one (50%) or two (30% and 90%); revising the City's AutoCAD
standards and requirements for the A/E firms to allow for greater flexibility; and providing
strict deadlines for all comments to be received within the CIP Office and proceeding with
further design if comments are not received by the determined deadlines. If comments are
not received within the proscribed timelines, it will be interpreted that the design is
acceptable to the reviewing departments. The E-Builder program mentioned above may
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also assist with this process. The CIP Office is still developing a proposed revised
process, and working with the respective City departments to implement a revised process.
An update on the progress on this issue will be brought to the Finance and Citywide
Projects Committee as soon as practical.

The Construction Document Design Review process is just one of many factors in the
implementation of the City’s capital program that affect schedules. If this particular process
is revised, it does not mean, however, that all further delays are eradicated.

Other Potential Causes for Delay

Other potential causes for delay include higher construction costs, due to inflation and
other economic factors. These higher costs frequently generate needed redesigns or
scope evaluations in an effort to maintain projects within budgets. The original permitting
and regulatory review process has also proven to take longer than originally anticipated.
Since the inception of the program, regulations and codes have changed, and standards
for design of certain project components have been created. Additional regulatory reviews
have also been required. Consultants and contractors may also cause delays. This
includes poor performance, a lack of manpower, insufficient funds, added scope, and
scope adjustments to keep a project within budget.

Another reason for delay can be contributed to communities that have taken on initiatives
that consciously delay the design, and hence construction, of a project. For instance, two
neighborhoods in the City have decided to underground their utilities (electric, telephone,
cable, etc.). While these undergrounding projects progress, the City must halt its
Neighborhood Infrastructure Improvement project at whatever level of completionitis. The
neighborhood will underground the utilities at their expense before the roadway and City
infrastructure is under construction. If this coordination did not take place, the City would
progress with the planned improvements, which would then be affected during the
undergrounding effort. These neighborhoods have made the conscious decisions to delay
the implementation of the City's project in order to preserve the integrity of the
improvements once they are constructed.

As the program has progressed, it has been determined that many projects have
insufficient funding to construct all of the defined, originally anticipated scope components.
Attachment 11 outllnes the potentlal pro;ect fundmg challenges for all Programs and

originai bCOpr: intenaeu ior which smhueut funding Goes 1ot exist ai thns ime, R H
been identified. As some of the funding sources are restricted to certain uses, |t is
important to keep in mind while reviewing this list that funding sources may not be
interchangeable. This spreadsheet also reflects the current phase the project is in
(planning, design and construction). Those projects that are in planning and design have
- a longer timeframe before any potential funding challenge will be refined or become
reality. The City has a more immediate need to identify funding for those projects currently
in construction to address challenges for critical components of the scope, as the projects
cannot be completed without additional funding. Potential funding sources for these
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projects have been identified, and include interest earnings from the existing bonds, from
the Miami Dade County GO Bond, and grants that the City has already applied for.

Other scope components that was not integral to the main intent or function of the project,
or that was not initially identified when the budget was developed, have not had as high of
a priority placed on them. This includes scope that has been requested by residents or
departments, but that was not part of the original scope of the respective projects.
Nevertheless, the identified scopes are important to recognize, as additional funding may
need to be identified in the future to construct these projects. The estimated scope and
estimated value for these kinds of “wish-list” components is identified in Attachment 12.

The Administration will be putting together a “capital review group”, to include applicable
Assistant City Managers, Department Heads and essential staff to identify citywide, the
entire scope of projects that may be under-funded, their timeframes and funding types. As
the City may have the capacity to issue additional revenue bonds to fund additional
Stormwater and Water and Sewer improvements, it is anticipated that the primary focus will
be on those aboveground streetscape, park and facility projects, as these projects are
~ typically funded by similar funding sources. This group will be tasked with prioritizing those
projects so the City can examine the available funding and make consolidated, educated
recommendations about funding. Otherwise, requests come to the City Commission
without a full picture of other potential shortfalls that may be occurring. This group will be
established and tasked with their responsibilities soon, and they will bring back
recommendations to a workshop with the Commission, which will allow the City
Commission to allocate any available dollars to those projects with the highest priority.

Resolution to Issues

With regard to the project timelines and funding issues, it has been suggested that adding
resources to the CIP Office, or evaluating and revising internal processes, will eliminate the
delays on projects. While that is true to some extent, it will not completely resolve the
delays. There will always be delays in the process; the question is how to minimize them.
As discussed above, the City needs to decide which factors are going to be controlled, and
which resources (positions, funds, etc.) are going to be allocated to assist in minimizing the
delays.

There are several issues that need to be examlned and reported back to the Flnance and
Citywide Proje : : hole. Th i
Document Re
~improvemeni and gieaiei efiiciency are oemg deve@peo ‘ine Administraiion icpes i
revise this process within the next month or so, which should assist in expediting the review
processes for those projects still in the planning or design phases. The introduction of the
E-Builder software is also anticipated shortly, which may assist in that effort as well.
Similarly, once the Project Accounting module is completely populated and functioning,
project budgeting information will be easier to access and report.

FEaetL£y ¥
PRGN

The CIP Office is examining its current structure, and will make recommendations during
the budget process. Additional staff will be one of the components the CIP Office focuses
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on, while additional resources and technology will also be examined. The CIP Office will
also focus on the potential outcomes of adding staff with regard to productivity and quality
of work. Another option the CIP Office has available and will evaluate, is hiring contract
project managers, who would complement the permanent staff. These would be contract
employees, working for only a limited amount of time, and not as permanent staff of the
City. This method is often used in the consulting industry when specific project needs are
identified that are not long term in nature. These contract employees would assist the City
in expanding project management needs for major construction throughout the City, who
could then be released as projects reach completion.

Similarly, additional resources for the consultants (A/E firms and Program Managers) may
also need to be considered. The City’s negotiations with these firms were very successful
in protecting the public dollar, perhaps too successful, which has affected the timelines and
quality of work. Where we have funded Agreements at minimum levels, the consulting
firms are working, like the CIP Office, at core staffing levels, hiring only those employees
that are essential to the projects to maintain and stay within budgets. Additional funding for
those consultants may also improve efficiency of work, as discussed above. As discussed
with the Commission previously, the CIP Office runs the Capital Improvements Program
with a lower percentage of soft costs than most other similarly sized programs in the
country (see tabie below). Additional resources with regard to soft costs (CIP Office staff,
A/E Consultants, and Program Manager Consultants) would allow for additional staff to be
hired ‘or resources to be procured by the respective parties, and greater efficiencies
achieved.

The City is also exploring the possibility of identifying additional funding to address
potential project shortfalls. With the addition of the $90 million Miami Dade County
General Obligation Bond, some funding may be shifted between other projects to free up
funding where applicable and possible. These funds could then be reallocated toward
other projects, if funding restrictions permit. The “capital working group” will evaluate these
possibilities as part of the overall mission of the group. Similarly, the City has investigated
issuing additional revenue bonds to address the funding issues in the Water and Sewer
and Stormwater projects. The City will continue to explore opportunities for additional bond
funds as the principal of the existing bonds is spent down.

| hope that you

resin

find this information helpful and that it serves to guide the discussion
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To5r s SOV ESTYREE YT b IR
et DT ey 00

Flad fEE L0

c Mayor and City Commission
Robert C. Middaugh, Assistant City Manager
Tim Hemstreet, Acting Assistant City Manager
Jorge E. Chartrand, Acting Capital Improvement Projects Office Director

JMGIRCM\THAJECH\KIm
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www.miamibeachfl.gov

CITY OF MIAMI BEACH
CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez | @/{
City Manager

Subject: REPORT OF THE NEIGHBORHOOD/COMMUNITY AFFAIRS COMMITTEE
MEETING OF APRIL 26, 2005.

A meeting of the Neighborhood/Community Affairs Committee was held on Tuesday, April
26, 2005 at 2:30 p.m. in the City Manager's Large Conference Room. Mayor and
Commissioners in attendance: Mayor David Dermer, Matti Herrera Bower, Saul Gross,
Jose Smith. City staff in attendance: Robert C. Middaugh, Assistant City Manager; Vivian
P. Guzman, Department Director — Neighborhood Services; Jimmy McMillion, Special
Projects Coordinator — Neighborhood Services Department; Floyd Jordan, Fire Chief;
Donald Papy, Chief Deputy City Attorney; Robert Datorre, Assistant City Attorney; Jean
Olin, Deputy City Attorney; Gus Lopez, Procurement Division Director; Deborah Turner,
First Assistant City Attorney; Nannette Rodriguez, Public Information Officer; Chris Parrino,
Fire Division Chief, Mario Martinez, Police Officer; John Heffernan, Dolores Mejia,
Margarita Alcon, Esther Perez-Trujillo, Office of the Mayor and Commission; Randi
MacBride, Neighborhood Services Department. Others in attendance are listed in the
attached sign-in sheet.

1. DISCUSSION REGARDING AN ORDINANCE AMENDING MIAMI BEACH CITY
CODE CHAPTER 2, ARTICLE ViIl, DIVISION 5 THEREOF ENTITLED “CAMPAIGN
FINANCE REFORM” BY AMENDING CODE SECTIONS 2-487 ENTITLED
“PROHIBITED CAMPAIGN CONTRIBUTIONS BY VENDORS”, 2-488 ENTITLED
“PROHIBITED CAMPAIGN CONTRIBUTIONS BY LOBBYISTS ON PROCUREMENT
ISSUES”, SECTION 2-489 ENTITLED “PROHIBITED CAMPAIGN CONTRIBUTIONS
BY REAL ESTATE DEVELOPERS”, AND SECTION 2-490 ENTITLED “PROHIBITED
CAMPAIGN CONTRIBUTIONS BY LOBBYISTS ON REAL ESTATE DEVELOPMENT
ISSUES”, BY ADDING LANGUAGE PROVIDING THAT THE 12 MONTH PERIOD IN
WHICH A PROHIBITED DONOR OF A CAMPAIGN CONTRIBUTION IS
DISQUALIFIED FROM CERTAIN SPECIFIED ASSOCIATIONS WITH THE CITY
SHALL COMMENCE UPON A FINAL FINDING OF VIOLATION, ORIF APPLICABLE,
UPON MIAMI BEACH CITY COMMISSION ACTION ON A WAIVER REQUEST;
PROVIDING FOR REPEALER, SEVERABILITY, CODIFICATION, AND AN
EFFECTIVE DATE.

Action: The Committee moved to bring this item to the next meeting of the full City
Commission with some revisions/additions in language to the ordinance as follows:

. Maintain existing waiver language within the vendor ordinance and add language

Agenda ltem C@B
Date S-(Y-05




calling for a limited waiver option.

« Add to all four ordinances of the campaign finance reform language providing for the
twelve month disqualification period for violations to be friggered from the date of the
finding of violation, not from the date the donee/candidate is sworn in.

2. DISCUSSION REGARDING AN ORDINANCE AMENDING CHAPTER 70 OF THE
CODE OF THE_ CITY OF MIAMI BEACH, ENTITLED “MISCELLANEOUS
OFFENSES,” TO CREATE ARTICLE VI, TO BE ENTITLED “SEX OFFENDERS” AND
CREATING SECTION 70-400, ENTITLED “SEX OFFENDER RESIDENCY
PROHIBITION,” PROVIDING FOR A PROHIBITION FROM SEX OFFENDERS
CONVICTED OF CRIMES UNDER CERTAIN FLORIDA STATUTES FROM LIVING
WITHIN 2500 FEET OF SPECIFIED LOCATIONS WITHIN THE CITY OF MIAMI
BEACH; PROVIDING FOR CODIFICATION, REPEALER, SEVERABILITY, AND AN
EFFECTIVE DATE.

Mayor Dermer introduced the item explaining the background and intent as follows:

Currently under state law there is a 1,000 ft. separation requirement for anyone who is a
convicted sex offender/predator from any public school, public bus stop, park or place
where children congregate. This ordinance is just an expansion of the Florida law to 2,500
ft. The idea actually came while considering a waiver for the Convention Center, about one
year ago, for an adult book/paraphernalia show. In this case, under Florida law, there is a
2,500 ft. distance separation that required the promoters of this event to request a waiver
because of the Convention Center’s proximity to Beach High.

Miami Beach is unique in that it is a city that is 7.5 miles long, has a median age of about
39, and a lot of children living here. When looking at the nature of this crime, after
exploring the subject and speaking with experts, taking away the incidents of “Romeo and
Juliet” and incest crimes, you are left with a body of pedophilia crimes that have an
extraordinarily high recidivism rate. Experts seem to agree that we are looking at upwards
of 90%, a very strong likelihood that these people will commit these crimes again on our
children in our community.

When you take that into account along with the evidence that suggests that these
perpetrators live close to their potential victims, and you combine that with stalking
opportunities, it is very important for the safety of the City and the safety of children to
ensure that we adopt this ordinance. By adopting this, the City will send a very strong
message about how Miami Beach feels about this particular crime.

The enforcement issues are ones that have to be narrowly tailored. Under the ordinance
we are looking at, there is a maximum penalty of a misdemeanor, 60 days. Our local law
enforcement people do know the offenders that are probably the most likely and most
dangerous people that are living in the community and have been doing their job watching
them but this gives local law enforcement an extra tool in their ability to enforce this law.
They will continue to work with FDLE and the Department of Corrections. There also is
legislation coming up in Tallahassee that all of us support relating to longer sentencing and
lifetime monitoring.
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This is a good ordinance and it is good that Miami Beach is leading the way on this
ordinance and | encourage the committee to accept it.

Commissioner Gross stated that with regards to the pedophile section; the more we can do
the better and asked if this addresses the “Romeo and Juliet” cases.

Mayor Dermer explained that this is strictly cases involving victims under 16 years old. We
tracked some of the criminal statutes in the state. Robert Datorre concurred that 794.065
was the main statute that was tracked and that we incorporated some portions of the
Conditional Release statute which is 947.1405 but the 794.065 provided the “under 16"
victim requirement. It also provided the types of offenses that were required. That was
with the 1,000 ft. separator and therefore we extended it to 2,500 ft.

Commissioner Smith wanted to be clear as to what age the enforceability of the ordinance
would be tfriggered.

Robert Datorre explained that the ordinance would apply only when the victim is under 16
years of age.

Commissioner Bower asked if “rape” can be included.

Mayor Dermer explained that if the City is going to be challenged on it, paralleling the state
statute to the best of our ability is the right way to go. The state statute has been in effect
since October 2004.

Robert Datorre stated that the Conditional Release statute has been in force longer than
that.

Commissioner Smith asked if anyone has asserted a challenge to the state statute yet.

Robert Datorre explained that statute 794.065 has not been challenged, however, the
Conditional Release has been challenged on vagueness and constitutional grounds but
since it is a portion of the release of the offender and they agree to it, it is court ordered as
opposed to just being statutorily imposed the courts have upheld it. Of the challenges
brought so far, the statute has been sustained.

Commissioner Gross asked for an explanation regarding the penalty if the offender is
found to be living in violation of this ordinance and if there is any type of fine involved.

Mayor Dermer responded that there is a punishment of up to 60 days in jail and that the
penalties are up to the judge. Fines can be levied. Robert Datorre added that any
subsequent offense under the ordinance will bring up to 12 months.

Commissioner Smith questioned if this would go into effect as of October 2004 or when itis
passed or even earlier.

Robert Datorre explained that the effective date is essentially up to the Commission. It

may be best to use the effective date of the ordinance so that any people convicted after
whatever date, our ordinance takes effect are subject to this.
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It would prohibit new offenders from coming in to the prohibited areas allowing the police
department to concentrate enforcement efforts on those that are already being tracked.

Commissioner Bower questioned if this ordinance would allow the City to deny an existing
offender that may already live here the ability to move to another location within the newly
created prohibited area.

Robert Datorre explained that the ordinance, as it exists now, only discusses when the
conviction was imposed. If the conviction is prior to the effective date of the ordinance,
then that offender can move into and within the city.

Commissioner Gross asked why it isn’t based on when the offender moves to the city.

Robert Datorre explained there would be the possibility of an ex-post facto challenge to the
law. Since this would be making an additional crime and punishment on something that
has already been committed and convicted. By providing an effective date that only
applies to those that are convicted after the effective date of the ordinance that challenge
would be eliminated. He also addressed Commissioner Bower's question that if the
offender is convicted of another such crime after the effective date of the ordinance, then
the subsequent conviction would be covered.

Commissioner Smith would like an addition of a civil component for landlord responsibility.
Robert Datorre stated that this would avoid an ex-post facto challenge for the person
convicted prior because the ordinance effective date because the ordinance does not
direct the person convicted of the crime, instead it is directed to the landlord.

Mayor Dermer asked that Mr. Datorre work together with Commissioner Smith to create an
amendment to add some responsibility to the landlord.

Action: The Committee moved to approve the ordinance and bring to the full City
Commission meeting scheduled for May 18, 2005 for second reading.

3. DISCUSSION REGARDING AUTOMATED EXTERNAL DEFIBRILLATORS.

Commissioner Jose Smith introduced the item and discussed the drafted ordinance. The
ordinance discussed would make it mandatory for some businesses to have a defibriliator.
Commissioner Smith further stated that this is an effective tool for saving lives. The cost for
each defibrillator is approximately $1,000 and should be placed in gyms, restaurants,
Convention Center, and City Hall. The City should consider making defibrillators mandatory
like fire extinguishers.

Commissioner Bower inquired if the community had been surveyed.

Commissioner Gross interjected that a 100 seat restaurant is going to capture too many
restaurants as Lincoln Road has sidewalk cafes with 60 or 70 seats just outside.

Deborah Turner stated that current draft ordinance was patterned after the Westin
ordinance.

a7



Mr. Elliot Fisch and Mr. Bruce Cousins of AED made a presentation on the defibrillators,
Life Line, sold by his company.

Commissioner Gross asked how you can tell if someone is experiencing Sudden Cardiac
Arrest.

Mr. Fisch responded that the system will not operate unless someone is in Sudden Cardiac
Arrest.

Commissioner Gross expressed concerned about the liability to the businesses that install
a defibrillator.

Action: The Committee moved to amend the ordinance to limit the defibrillators to public
city buildings, large condos, hotels and restaurants with 200 seats or more and return the
item to the Neighborhood/Community Affairs Committee meeting.

4. DISCUSSION REGARDING RECOMMENDATION FROM THE ART IN PUBLIC
PLACES COMMITTEE TO AMEND THE NAMING OF PUBLIC FACILITIES AND
ESTABLISHMENT OF MONUMENTS OR MEMORIALS ORDINANCE,
SPECIFICALLY REGARDING PROCEDURES FOR REVIEWING PROPOSALS AND
REQUESTS FOR MONUMENTS AND MEMORIALS.

Action: Item deferred to the next Neighborhood/Community Affairs Committee meeting.

JMG\RCM\JJM\rfm
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South Beach Hotel and Restaurant Association
407 Lincoln Road - Suite # 12 H — Miami Beach, Florida 33139
Phone (305) 673-0440 Fax (305) 673-9910
email: sbhotels@bellsouth.net

Neighborhood/Community Affairs Committee April 26" 2005
City of Miami Beach

Re: Proposed “Sex Offender Residency Prohibition” Ordinance

- Dear Committee Members;
The Mayor’s recent proposal to prohibit sex offenders from residing within 2,500 feet of

any Miami Beach school or playground, etc., while I am sure well intended, does
however raise several concerns as to its implementation, as follows:

Setting aside for the moment the issue of just what a sex offender is, I will focus only on
the residency prohibition itself. When this matter was discussed at the April 20"
Commission meeting, Commissioner Bower asked if the prohibition meant that landlords
will need to get approval from the police department before they can rent to tenants. The
answer from the Mayor was yes.

Question: If passed, wouldn’t this prohibition need to apply to existing as well as
prospective tenants? (equal enforcement) And what about homeowners or homebuyers?

These question were not asked, but it would seem to follow that a prohibition that applied
to the residency of a tenant must also apply to the residency of a property owner, and this
would mean that anyone wanting to own a home on Miami Beach (or already owning a
home here) that was within 2,500 feet of a school or playground would need to be
subjected to a police back-ground check, as would all members of the household.

The requirement for police approval would also seem to apply equally to real estate
agents as well as landlords, and would require real estate agents to obtain police
department approval of a prospective buyer or tenant before they could sell or rent a
home or a condo within 2,500 feet of a school or playground.

And most importantly for our hospitality industry, what about people who rent rooms in
hotels? Because we are a resort town, and rent rooms and apartments to visitors - some
for a few days and some for a few months - will our hotels within 2,500 feet of a school
or playground be required to obtain police department approval of each hotel guest?
Carried to its logical conclusion, the answer would seem to be yes.

I think that this prohibition could have serious ramifications that would render it
unenforceable or unconstitutional, and I urge you to carefully evaluate the consequences

of its application before adopting it.

L

Yours truly,  \ '\s‘ \
David Kelsey ‘

o
o
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SEX OFFENDER STATUTES

Statutes applicable to our ordinance.

§794.011, Fla. Stat. “Sexual battery.”

Sexual batter is “oral, anal, or vaginal penetration by, or union with, the sexual organ or
another or the anal or vaginal penetration of another by any other object; however, sexual
battery does not include an act done for a bona fide medical purpose.”

§800.04, Fla. Stat. “Lewd or lascivious offenses committed upon or in the presence of
persons less than 16 years of age.”

“(4) Lewd or lascivious battery.--A person who:

(a) Engages in sexual activity with a person 12 years of age or older but less than 16 years of
age; or

(b) Encourages, forces, or entices any person less than 16 years of age to engage in
sadomasochistic abuse, sexual bestiality, prostitution, or any other act involving sexual
activity commits lewd or lascivious battery”
(5) Lewd or lascivious molestation.—

(a) A person who intentionally touches in a lewd or lascivious manner the breasts, genitals,
genital area, or buttocks, or the clothing covering them, of a person less than 16 years of age,
or forces or entices a person under 16 years of age to so touch the perpetrator, commits lewd
or lascivious molestation.”

”(6) Lewd or lascivious conduct.—

”(a) A person who:

1. Intentionally touches a person under 16 years of age in a lewd or lascivious manner; or

2. Solicits a person under 16 years of age to commit a lewd or lascivious act commits lewd or
lascivious conduct.”

?(7) Lewd or lascivious exhibition.—

?(a) A person who:

1. Intentionally masturbates;

2. Intentionally exposes the genitals in a lewd or lascivious manner; or

3. Intentionally commits any other sexual act that does not involve actual physical or sexual
contact with the victim, including, but not limited to, sadomasochistic abuse, sexual
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bestiality, or the simulation of any act involving sexual activity in the presence of a victim
who is less than 16 years of age, commits lewd or lascivious exhibition.

(b) A person who:

1. Intentionally masturbates;

2. Intentionally exposes the genitals in a lewd or lascivious manner; or

3. Intentionally commits any other sexual act that does not involve actual physical or sexual
contact with the victim, including, but not limited to, sadomasochistic abuse, sexual
bestiality, or the simulation of any act involving sexual activity live over a computer on-
line service, Internet service, or local bulletin board service and who knows or should
know or has reason to believe that the transmission is viewed on a computer or television
monitor by a victim in this state who is less than 16 years of age, commits lewd or
lascivious exhibition. The fact that an undercover operative or law enforcement officer
was involved in the detection and investigation of an offense under this paragraph shall
not constitute a defense to a prosecution under this paragraph.”

"(8) Exception.--A mother's breastfeeding of her baby does not under any circumstance
constitute a violation of this section.”

§827.071, Fla. Stat. “Sexual performance by a child”

“(2) A person is guilty of the use of a child in a sexual performance if, knowing the character
and content thereof, he or she employs, authorizes, or induces a child less than 18 years of
age to engage in a sexual performance or, being a parent, legal guardian, or custodian of such
child, consents to the participation by such child in a sexual performance.”

?(3) A person is guilty of promoting a sexual performance by a child when, knowing the
character and content thereof, he or she produces, directs, or promotes any performance
which includes sexual conduct by a child less than 18 years of age.

”(4) Tt is unlawful for any person to possess with the intent to promote any photograph,
motion picture, exhibition, show, representation, or other presentation which, in whole or in
part, includes any sexual conduct by a child. The possession of three or more copies of such
photograph, motion picture, representation, or presentation is prima facie evidence of an
intent to promote.

”(5) It is unlawful for any person to knowingly possess a photograph, motion picture,
exhibition, show, representation, or other presentation which, in whole or in part, he or she
knows to include any sexual conduct by a child. The possession of each such photograph,
motion picture, exhibition, show, representation, or presentation is a separate offense.”



e §847.0145, Fla. Stat. “Selling or buying of minors.”

“(1) Any parent, legal guardian, or other person having custody or control of a minor who
sells or otherwise transfers custody or control of such minor, or offers to sell or otherwise
transfer custody of such minor, either:

(a) With knowledge that, as a consequence of the sale or transfer, the minor will be
portrayed in a visual depiction engaging in, or assisting another person to engage in,
sexually explicit conduct; or

(b) With intent to promote either:

1. The engaging in of sexually explicit conduct by such minor for the purpose of
producing any visual depiction of such conduct; or

2. The rendering of assistance by the minor to any other person to engage in
sexually explicit conduct for the purpose of producing any visual depiction of
such conduct;

(2) Whoever purchases or otherwise obtains custody or control of a minor, or offers to
purchase or otherwise obtain custody or control of a minor, either:

(a) With knowledge that, as a consequence of the purchase or obtaining of custody, the
minor will be portrayed in a visual depiction engaging in, or assisting another person to
engage in, sexually explicit conduct;

(b) With intent to promote either:

1. The engaging in of sexually explicit conduct by such minor for the purpose of
producing any visual depiction of such conduct; or

2. The rendering of assistance by the minor to any other person to engage in
sexually explicit conduct for the purpose of producing any visual depiction of
such conduct.”

e §947.1405, Fla. Stat. “Conditional Release”
“2) Any inmate who:
(a) Is convicted of a crime committed on or after October 1, 1988, and before January 1,

1994, and any inmate who is convicted of a crime committed on or after January 1, 1994,
which crime is or was contained in category 1, category 2, category 3, or category 4 of
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Rule 3.701 and Rule 3.988, Florida Rules of Criminal Procedure (1993), and who has
served at least one prior felony commitment at a state or federal correctional institution;

(b) Is sentenced as a habitual or violent habitual offender or a violent career criminal
pursuant to s. 775.084; or,

(c) Is found to be a sexual predator under s. 775.21 or former s. 775.23,”

Subject to (among others):
o Mandatory Curfew, 10pm — 6am, or other 8 hour period designated by parole
commission if employment so requires. »
o If victim under 18, prohibited from living within 1000 ft. of school, day care
center, park, playground designated public school bus stop, or other place where
children regularly congregate.”

§794.065, Fla. Stat. “Unlawful place of residence for persons convicted of certain sex
offenses.”

“unlawful for any person who has been convicted of a violation of s. 794.011, s. 800.04, s.
827.071, or s. 847.0145, regardless of whether adjudication has been withheld, in which the
victim of the offense was less than 16 years of age, to reside within 1,000 feet of any school,
day care center, park, or playground.”

§775.21, Fla. Stat. “Florida Sexual Predators Act”
See attached.
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Sexual Predators
Status Qualifiers and Obligations

%

The designation of a person as a sexual predator is
neither a sentence nor a punishment but simply a
status resulting from the conviction of certain crimes.

What Constitutes a Sexual Predator?

There are two paths of qualifying as a sexual predator
in the state of Florida; One way is to commit (on or
after October 1,1993) one of the several "one is
enough" sexual predator offenses. The second is to
commit a "second strike" sexual predator offense (on
or after October 1,1993) after having previously been
found to have committed one or more of certain other
listed sexual offenses.

In either instance, a written finding designating
the qualifying individual as a "sexual predator”
must be issued from the court to establish the
designation of "Sexual Predator."

For purposes of determining qualifying offenses for
sexual predator status, "conviction" means a
determination of guilt, which is the result of a trial or
the entry of a plea of guilty or nolo contendere,
regardless of whether adjudication is withheld. A
conviction for a similar offense includes, but is not
limited to, a conviction by a federal or military tribunal,
including courts-martial conducted by the Armed
Forces of the United States, and includes a conviction
in any state of the United States.

Sexual Predators Status Qualifiers and Obligations 1
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Sexuél Predators
Status Qualifiers and Obligations

The “One is Enough”

Predator Qualifying Offense

A sexual predator is any person who has been
convicted or is found to have committed, regardless
of adjudication, or who plead nolo contendere or
guilty to any of the following offenses which occurred
ON or AFTER October 1, 1993:

Kidnapping of a child under the
age of 13,aggravating
circumstances. Where the
s. 787.01 victim is a minor and the
defendant is not the victim’s
parent
Capital, False imprisonment of a child
Life, or under the age of 13,
First s. 787.02 aggravating circumstances.
degree ’ ) Where the victim is a minor
Felony and the defendant is not the
victim’s parent
s. 794 Sexual Battery
Selling or buying of minors for
s. 847.0145 portra)_/al iq a visual depicti_op
engaging in sexually explicit
conduct.
Attempt
to commit
aﬁap:)tfl, s5.794 S_exEJaI_ Battfery Where the
First victim is a minor
degree
Felony
Or Any violation of a similar law of another jurisdiction.

Sexual Predators Status Qualifiers and Obligations 2
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‘Sexual Predators

Status Qualifiers and Obligations
M

The "Second Strike"
Predator Qualifying Offense
A sexual predator is any person who has been
convicted or is found to have committed On or After
October 1, 1993 any offense, regardless of
adjudication, or who pleas nolo contendere or guilty
to any of these offenses ™

Kidnapping of a child under the age of
13, aggravating circumstances. Where

- 787.01 the victim is a minor and the
defendant is not the victim’s parent
False imprisonment of a child under the
. 787.02 age of 13, aggravating circumstances.
A Where the victim is a minor and the
Second- defendant is not the victim’s parent
degree s. 794 Sexual Battery
or 596.03 Procurin_g a person under the age of 18
greater for prostitution.
Felony k. 800.04 Lewd, lascivious, or indecent assault or

act upon or in the presence of a child.

Lewd or lascivious battery upon an

-825.1025(2)(b) elderly person or disabled adult.

Child Abuse, employ, consent, promote,

- 827.071 etc., sexual performance by a child.

Selling or buying of minors for portrayal
. 847.0145 in a visual depiction engaging in
sexually explicit conduct.

lOr A violation of a similar law of another jurisdiction

* AND the offender has previously been convicted of or
found to have committed or has pled nolo contendere or
guilty to, regardless of adjudication, any violation of:

Kidnapping of a child under the age of 13,
787.01 aggravating circumstances. Where the victim is a
minor and the defendant is not the victim's parent

Sexual Predators Status Qualifiers and Obligations 3

59



Sexual Predators
Status Qualifiers and Obligations

False imprisonment of a child under the age of 13,
787.02 aggravating circumstances Where the victim is a
minor and the defendant is not the victim's parent.

794.011 (2) Sexual battery with injury child under 12 years of age.
Sexual battery upon person 12 or older with threats of
794.011 (3) dead .
y weapon or physical force.
Sexual battery on 12 year old or older (various
circumstances).

794.011 (4)

Sexual battery upon 12 year old or older without

794.011 (5) °°" o
Serious personal njury.

Solicit or engage in sexual battery by person in

794011 ®) gamiiial or custodial authority on a person under 18.

794.023 Sexual Battery by multiple perpetrators.

796.03  Procuring person under 18 for prostitution.

Lewd, lascivious, or indecent assault or act upon or in
800.04 .
the presence of a child.
Lewd or lascivious battery upon an elderly person or
disabled adult.

825.1025

Child Abuse: employ, consent to, promote, etc.,

827.0M  sexual performance by a child.

847.0133 Seli, give away etc. obscene material to a minor.

847.0135 Computer pornography.

Selling or buying of minors for portrayal in a visual
847.0145 v T Y
depiction engaging in sexually explicit conduct.

Or A violation of a similar law of another jurisdiction.

Provided that:

< The Offender has not received, for the qualifying
offense(s), a pardon for any felony or similar relief
from another jurisdiction

<« A conviction of the felony or similar law of another
jurisdiction has not been set aside in any
postconviction proceeding.

*» In order to be counted as the prior offense, the
felony must have resulted in a conviction
sentenced separately, or adjudication of

Sexual Predators Status Qualifiers and Obligations 4
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delinquency entered separately, prior to the
current offense and sentenced or adjudicated
separately from any other felony conviction that is
to be counted as a prior felony. If the offender's
prior enumerated felony was committed more
than 10 years before the primary offense, it shall
not be considered a prior felony if the offender
has not been convicted of any other crime for a
period of 10 consecutive years from the most
recent date of release from confinement,
supervision, or sanction, whichever is later.

Sexual Predators Status Qualifiers and Obligations 5
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Sexual Predator Obligations

Sexual predators:

» Who have registered as required under s. 775.21 are
exempt from convicted felon registration as defined
by s. 775.13.

> Are subject to community and public notification.

» Must register with the Florida Department of Law
enforcement (FDLE) (through the sheriff's office an
FDLE office, the Department of Corrections, the
custodian of a local jail or a federal supervision
office) within 48 hours after establishing permanent
or temporary residence in this state.

» Who are not incarcerated and who reside in the
community (including those under the supervision of
the Department of Corrections) must - within 48
hours of initial registration - present proof of initial
registration as a predator in person at the DHSMV
and secure or renew a driver's license or
identification card.

» Must report in person any change in permanent or
temporary residence to DHSMV within 48 hours.

> Must renew in person their driver's license or
identification card when subject to renewal.

> Must report intent to establish residence in another
state to the sheriff or FDLE within 48 hours before
the date they intend to leave Florida.

> Who indicate their intent to reside in another state or
jurisdiction and later decide to remain in this state
must, within 48 hours after the date upon which they
indicated they would leave this state, notify the
sheriff or the department, whichever agency is the
agency to which they reported the intended change
of residence, of their intent to remain in this state.
Failure to do so is a second-degree felony.

Sexual Predators Status Qualifiers and Obligations 6
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Sexual Predator Obligations Continued

Sexual predators:

> Must maintain registration with the department for
the duration of their life, unless they have had their
civil rights restored, or have received a full pardon or
have had a conviction set aside in a postconviction
proceeding for any felony sex offense that met the
criteria for the sexual predator designation.

> Who were designated a sexual predator by a court
before October 1, 1998, and who have been lawfully
‘released from confinement, supervision, or sanction,
whichever is later, for at least 10 years and have not
been arrested for any felony or misdemeanor
offense since release, may petition the criminal
division of the circuit court in the circuit in which they -
reside for the purpose of removing the sexual
predator designation.

»> Who were designated a sexual predator by a court
on or after October 1, 1998, who have been lawfully
released from confinement, supervision, or sanction,
whichever is later, for at least 20 years, and who
have not been arrested for any felony or
misdemeanor offense since release may petition the
criminal division of the circuit court in the circuit in
which they reside for the purpose of removing the
sexual predator designation.

» Who are granted relief of their predator designation,
unless specified in the order, must comply with the
requirements for registration as sexual offenders and
other requirements provided under s. 943.0435 or s.
944.607.

Sexual Predators Status Qualifiers and Obligations 7
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Sexual Predator Obligations Continued

Sexual predators:

» Who obtain an order from the court that imposed the
order designating them as a sexual predator which
removes such designation, shall forward a certified
copy of the written findings or order to the
department in order to have the sexual predator
designation removed from the sexual predator
registry.

> Who, except as otherwise specifically provided, fail
to register or who fail, after registration, to maintain,
acquire, or renew a driver's license or identification
card or provide required location information, or who
otherwise fail, by act or omission, to comply with the
requirements of the Sexual Predator Act, commit a
felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, ors. 775.084.

> Who have been convicted of or found to have
committed, or have pled nolo contendere or guilty to,
regardless of adjudication, any violation of s.
794.011(2), (3), (4), (5), or (8); s. 794.023; s. 800.04;
s. 827.071; s. 847.0133; or s. 847.0145, or a
violation of a similar law of another jurisdiction, when
the victim of the offense was a minor, and who work,
whether for compensation or as a volunteer, at any
business, school, day care center, park, playground,
or other place where children regularly congregate,
commit a felony of the third degree, punishable as
providedins. 775.082, s. 775.083, ors. 775.084

Sexual Predators Status Qualifiers and Obligations 8
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ye or reinstate such license, permit, or certifica-
e licensee, permittee, or certificateholder under

“" geek evaluation and enroliment in, and once

s ém-éued maintain enroiiment in until completion, a drug

"ragtmentand rehabilitation program which is approved
treregulated by the Department of Children and Family
grervices’ uniess it is deemed by the program that the

rson does not have a substance abuse problem. The
treatment and rehabilitation program may be specified

by-a' The court, in the case of court-ordered supervi-
sory sanctions; Lo
. The Parole Commission, in the case of parole,
control release, or conditional release; or
¢c. The Department of Corrections, in the case of
imprisonment or any other supervision required by law.
2. Submit to periodic urine drug testing pursuant to
rocedures prescribed by the Department of Correc-
tions. If the person is indigent, the costs shall be paid by
the Department of Corrections; or
(c) The person has successfully completed an
appropriate program under the Correctional Education

Program.

The provisions of this section do not apply to any of the
taxes, fees, or permits regulated, controlled, or admin-
istered by the Department of Revenue in accordance

with the provisions of s. 213.05.
History.—s. 2, ch. 90-266; s. 21, ch. 92-310; s, 13, ch. 95-325; 5. 292, ch. 99-8.

775.21 The Florida Sexual Predators Act.—

(1) SHORT TITLE.—This section may be cited as
“The Florida Sexual Predators Act.”

(2) DEFINITIONS.—As used in this section, the
term:

{a) “Chiet of police” means the chief law enforce-
ment officer of a municipality.

(b) “Community” means any county where the sex-
ual predator lives or otherwise establishes or maintains
a temporary or permanent residence.

(c) "Conviction” means a determination of guilt
which is the result of a trial or the entry of a plea of guilty
or nolo contendere, regardiess of whether adjudication
is withheld. A conviction for a similar offense includes,
bt_Jt is not limited to, a conviction by a federal or military
tribunal, including courts-martial conducted by the
Armed Forces of the United States, and includes a con-
viction or entry of a plea of guilty or nolo contendere
resulting in a sanction in any state of the United States
or other jurisdiction. A sanction includes, but is not lim-
ted to, a fine, probation, community control, parole,
conditional release, control release, or incarceration in
a state prison, federal prison, private correctional facil-
ty, or local detention facility.

(d) “Department” means the Department of Law
Enforcement.

(e) “Enteringthe county” includes being discharged
from a correctional facility or jail or secure treatment
*ﬂpllgty within the county or being under supervision
Within the county for the commission of a violation enu-
Mmerated in subsection (4). ,

) “Permanent residence” means a place where
the person abides, lodges, or resides for 14 or more
tonsecutive days.

(g) “Temporary residence” means a place where
the person abides, lodges, or resides for a period of 14
or more days in the aggregate during any calendar year
and which is not the person’s permanent address; for a
person whose permanent residence is not in this state,
a place where the person is employed, practices a
vocation, or is enrolled as a student for any period of
time in this state; or a place where the person routinely
abides, lodges, or resides for a period of 4 or more con-
secutive or nonconsecutive days in any month and
which is not the person’s permanent residence, includ-
ing any out-of-state address.

(h) “Institution of higher education” means a com-
munity college, college, state university, or independ-
ent postsecondary institution.

(i “Change in enroliment or employment status’
means the commencement or termination of enroll-
ment or employment or a change in location of enroll-
ment or employment.

(3) LEGISLATIVE FINDINGS AND PURPOSE;
LEGISLATIVE INTENT.—

(a) Repeat sexual offenders, sexual offenders who
use physical violence, and sexual offenders who prey
on children are sexual predators who present an
extreme threat to the public safety. Sexual offenders
are extremely likely to use physical violence and to
repeat their offenses, and most sexual offenders com-
mit many offenses, have many more victims than are
ever reported, and are prosecuted for only a fraction of
their crimes. This makes the cost of sexual offender vic-
timization to society at large, while incalculable, clearly
exorbitant.

(b) The high level of threat that a sexual predator
presents to the public safety, and the long-term effects
suffered by victims of sex offenses, provide the state
with sufficient justification to implement a strategy that
includes:

1. Incarcerating sexual predators and maintaining
adequate facilities to ensure that decisions to release
sexual predators into the community are not made on
the basis of inadequate space.

2. Providing for specialized supervision of sexual
predators who are in the community by specially
trained probation officers with low caseloads, as
described in ss. 947.1405(7) and 948.30. The sexual
predator is subject to specified terms and conditions
implemented at sentencing or at the time of release
from incarceration, with a requirement that those who
are financially able must pay all or part of the costs of
supervision.

3. Requiring the registration of sexual predators,
with a requirement that complete and accurate informa-
tion be maintained and accessible for use by law
enforcement authorities, communities, and the public.

4. Providing for community and pubilic notification
concerning the presence of sexual predators.

5. Prohibiting sexual predators from working with
children, either for compensation or as a volunteer.

(c) The state has a compelling interest in protecting
the public from sexual predators and in protecting chil-
dren from predatory sexual activity, and there is suffi-
cient justification for requiring sexual predators to regis-
ter and for requiring community and public notification
of the presence of sexual predators.
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(d) * Itisthe purpose of the Legislature that, upon the

court’s written finding that an offender is a sexual pred-
ator, in order to protect the public, it is necessary that
the sexual predator be registered with the department
and that members of the community and the public be
notified of the sexual predator's presence. The desig-
nation of a person as a sexual predator is neither a sen-
tence nor a punishment but simply a status resulting
from the conviction of certain crimes.

(e) Itis the intent of the Legisiature to address the
problem of sexual predators by:

1. Requiring sexual predators supervised in the
community to have special conditions of supervision
and to be supervised by probation officers with low
caseloads;

2. Requiring sexual predators to register with the
Florida Department of Law Enforcement, as providedin
this section; and ‘

3. Requiring community and public notification of
the presence of a sexual predator, as provided in this
section. '

(4) SEXUAL PREDATOR CRITERIA.—

(a) For a current offense committed on or after
October 1, 1993, upon conviction, an offender shall be
designated as a “sexual predator” under subsection
(5), and subject to registration under subsection (6) and
community and public notification under subsection (7)
if:

1. The felony is:

a. . A capital, life, or first-degree felony violation, or
any attempt thereof, of s. 787.01 or s. 787.02, where
the victim is a minor and the defendant is not the vic-
tim's parent, or of chapter 794, s. 800.04, or s.
847.0145, or a violation of a similar law of another juris-
diction; or

b. Any felony violation, or any attempt thereof, of
5. 787.01, s. 787.02, or 5. 787.025, where the victim is
a minor and the defendant is not the victim’s parent;
chapter 794, excluding ss. 794.011(10) and 794.0235;
s. 796.03; s. 800.04; s. 825.1025(2)(b); s. 827.071; or
s. 847.0145; or a violation of a similar law of another
jurisdiction, and the offender has previously been con-
victed of or found to have committed, or has pled nolo
contendere or guilty to, regardless of adjudication, any
violation of s. 787.01, s. 787.02, or s. 787.025, where
the victim is a minor and the defendant is not the vic-
tim's parent; s. 794.011(2), (3), (4), (5), or (8); s.
794.05; s. 796.03; s. 800.04; s. 825.1025; s. 827.071;
s. 847.0133; 5. 847.0135; or s. 847.0145, or a violation
of a similar law of another jurisdiction;

2. The offender has not received a pardon for any
felony or similar law of another jurisdiction that is nec-
essary for the operation of this paragraph; and

3. Aconviction of a felony or similar law of another
jurisdiction necessary to the operation of this para-
graph has not been set aside in any postconviction pro-
ceeding.

{b) In order to be counted as a prior felony for pur-
poses of this subsection, the felony must have resulted
in a conviction sentenced separately, or an adjudica-
tion of delinquency entered separately, prior to the cur-
rent offense and sentenced or adjudicated separately
from any other felony conviction that is to be counted as

a priorfelony. If the offender’s prior enumerateq fel
was committed more than 10 years before the rimﬂny
offense, it shall not be considered a prior felony Unge
this subsection if the offender has not been convig r
of any other crime for a period of 10 consecutive
from the most recent date of release from confinemg
supervision, or sanction, whichever is later, "

{(c) If an offender has been registered as 3 Sexyg
predator by the Department of Corrections, the depan
ment, or any other law enforcement agency and if.

1. The court did not, for whatever reason, mgy,
written finding at the time of sentencing thgt the
offender was a sexual predator; or

2. The offender was administratively registereg
a sexual predator because the Department of Corree.
tions, the department, or any other law enforcemen
agency obtained information that indicated tha th,
offender met the criteria for designation as a seyy
predator based on a violation of a similar law in anothe
jurisdiction,

the department shall remove that offender from the

department’s list of sexual predators and, fora |

offender described under subparagraph 1., shall notify
the state attorney who prosecuted the offense that met
the criteria for administrative designation as a sexual
predator, and, for an offender described under this
subparagraph, shall notify the state attorney of the
county where the offender establishes or maintains
permanent or temporary residence. The state attorngy
shall bring the matter to the court’s attention in orderto
establish that the offender meets the criteria for desig-
nation as a sexual predator. If the court makes a written
finding that the offender is a sexual predator, the
offender must be designated as a sexual predatdr,
must register or be registered as a sexual predator with
the department as provided in subsection (6), andis

subject to the community and public notification aspro- |

vided in subsection (7). If the court does not make a
written finding that the offender is a sexual predator, the
offender may not be designated as a sexual predator
with respect to that offense and is not required to regis
ter or be registered as a sexual predator with the
department.

{(d) An offender who has been determined to bea :

sexually violent predator pursuant to a civil commit

ment proceeding under chapter 394 shall be desi¢ 7

nated as a “sexual predator” under subsection (5) and

subject to registration under subsection (6) and com .

munity and public notification under subsection (7).
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o sentencing for a current offense committed on
o October 1, 1993, is a sexual predator, and the
'] ing court must make a written finding at the
Wmaof sentencing that the offender is a sexual preda-
time d the clerk of the court shall transmit a copy of the
containing the written finding to the department
48 hours after the entry of the order; or
if the Department of Corrections, the depart-
e,'ﬂ or any other law enforcement agency obtains
m n;,aﬁon which indicates that an offender who estab-
;i';hes or maintains a permanent or temporary resi-
dence in this state meets the sexual predator criteria
described in paragraph (4)(a) or paragraph (4)(d)
use the offender was civilly committed or commit-
ted a similar violation in another jurisdiction on or after
Oclober 1, 1993, the Deparniment of Corrections, the
department, or the law enforcement agency shall notify
the state attorney of the county where the offender
establishes or maintains a permanent or temporary
residence of the offender’s presence in the community.
- The state attorney shall file a petition with the criminal
givision of the circuit court for the purpose of holding a
hearing to determine if the offender’s criminal record or
record of civil commitment from another jurisdiction
meets the sexual predator criteria. If the court finds that
the offender meets the sexual predator criteria because
the offender has violated a similar law or similar laws in
another jurisdiction, the court shall make a written find-
ing that the offender is a sexual predator.

When the court makes a written finding that an offender
is a sexual predator, the court shall inform the sexual
predator of the registration and community and public
notification requirements described in this section.
Within 48 hours after the court designating an offender
as a sexual predator, the clerk of the circuit court shall
transmit a copy of the court's written sexual predator
finding to the department. If the offender is sentenced
fo a term of imprisonment or supervision, a copy of the
court’s written sexual predator finding must be submit-
ted to the Department of Corrections.

{b) If a sexual predator is not sentenced to a term
of imprisonment, the clerk of the court shall ensure that
the sexual predator's fingerprints are taken and for-
warded to the department within 48 hours after the
court renders its written sexual predator finding. The
fingerprint card shall be clearly marked, “Sexual Preda-
tgr Registration Card.” The clerk of the court that con-
victs and sentences the sexual predator for the offense
or offenses described in subsection (4) shall forward to
the department and to the Department of Corrections a
certified copy of any order entered by the court impos-
ing any special condition or restriction on the sexual
predator which restricts or prohibits access to the vic-
tim, if the victim is a minor, or to other minors.

{¢) If the Department of Corrections, the depart-
ment, or any other law enforcement agency obtains
information which indicates that an offender meets the
Sexual predator criteria but the court did not make a
Written finding that the offender is a sexual predator as
fequired in paragraph (a), the Department of Correc-
tions, the department, or the law enforcement agency
shall notify the state attorney who prosecuted the

DEFINITIONS; GENERAL PENALTIES; REGISTRATION OF CRIMINALS

offense for offenders described in subparagraph (a)1.,
or the state attorney of the county where the offender
establishes or maintains a residence upon first entering
the state for offenders described in subparagraph (a)3.
The state attorney shall bring the matter to the court's
attention in order to establish that the offender meets
the sexual predator criteria. If the state attorney fails to
establish that an offender meets the sexual predator
criteria and the court does not make a written finding
that an offender is a sexual predator, the offender is not
required to register with the department as a sexual
predator. The Department of Corrections, the depart-
ment, or any other law enforcement agency shall not
administratively designate an offender as a sexual
predator without a written finding from the court that the
offender is a sexual predator.

{d) A person who establishes or maintains a resi-
dence in this state and who has not been designated as
a sexual predator by a court of this state but who has
been designated as a sexual predator, as a sexually
violent predator, or by another sexual offender desig-
nation in another state or jurisdiction and was, as a
result of such designation, subjected to registration or
community or public netification, or both, or would be if
the person was a resident of that state or jurisdiction,
shall register in the manner provided in s. 943.0435 or
s. 944.807 and shall be subject to community and pub-
lic notification as provided in s. 943.0435 or s. 844.607.
A person who meets the criteria of this section is sub-
ject to the requirements and penalty provisions of s.
943.0435 or s. 944.607 until the person provides the
department with an order issued by the cour that des-
ignated the person as a sexual predator, as a sexually
violent predator, or by another sexual offender desig-
nation in the state or jurisdiction in which the order was
issued which states that such designation has been
removed or demonstrates to the department that such
designation, if not imposed by a court, has been
removed by operation of law or court order in the state
or jurisdiction in which the designation was made, and
provided such person no longer meets the criteria for
registration as a sexual offender under the laws of this
state.

(6) REGISTRATION.—

(a) A sexual predator must register with the depart-
ment by providing the following information to the
department:

1. Name, social security number, age, race, sex,
date of birth, height, weight, hair and eye color, photo-
graph, address of legal residence and address of any
current temporary residence, within the state or out of
state, including a rural route address and a post office
box, date and place of any employment, date and place
of each conviction, fingerprints, and a brief description
of the crime or crimes committed by the offender. A
post office box shall not be provided in lieu of a physical
residential address.

a. If the sexual predator’s place of residence is a
motor vehicle, trailer, mobile home, or manufactured
home, as defined in chapter 320, the sexual predator
shall also provide to the department written notice of
the vehicle identification number; the license tag num-
ber; the registration number; and a description, includ-
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ing color scheme, of the motor vehicle; trailer, mobile
home, or manufactured home. If a sexual predator's
place of residence is a vessel, live-aboard vessel, or
houseboat, as defined in chapter 327, the sexual pred-
ator shall also provide to the department writien notice
of the huil identification number; the manufacturer's
serial number; the name of the vessel, live-aboard ves-
sel, or houseboat; the registration number; and a
description, including color scheme, of the vessel, live-
aboard vessel, or houseboat.

b. If the sexual predator is enrolled, employed, or
carrying on a vocation at an institution of higher educa-
tion in this state, the sexual predator shall also provide
to the department the name, address, and county of
each institution, including each campus attended, and
the sexual predator's enroliment or employment status.
Each change in enroliment or employment s:atus shail
be reported in person at the sheriff's office, or the
Department of Corrections if the sexual predator is in
the custody or control of or under the supervision of the
Department of Corrections, within 48 hours after any
change in status. The sheriff or the Department of Cor-
rections shall promptly notify each institution of the sex-
ual predator's presence and any change in the sexual
predator’s enroliment or employment status.

2. Any other information determined necessary by
the department, including criminal and corrections rec-
ords; nonprivileged personnel and treatment records;
and evidentiary genetic markers when available.

"(b) If the sexual predator is in the custody or control
of, or under the supervision of, the Department of Cor-
rections, or is in the custody of a private correctional
facility, the sexual predator must register with the
Department of Corrections. The Department of Correc-
tions shall provide to the department registration infor-
mation and the location of, and local telephone number
for, any Department of Corrections office that is respon-
sible for supervising the sexual predator. in addition,
the Department of Corrections shall notify the depan-
ment if the sexual predator escapes or absconds from
custody or supervision or if the sexual predator dies.

(c) I the sexual predator is in the custody of a local
jail, the custodian of the local jail shall register the sex-
ual predator and forward the registration information to
the department. The custodian of the local jail shall also
take a digitized photograph of the sexual predator while
the sexual predator remains in custody and shall pro-
vide the digitized photograph to the department. The
custodian shall notify the department if the sexual pred-
ator escapes from custody or dies.

(d) If the sexual predator is under federal supervi-
sion, the federal agency responsible for supervising the
sexual predator may forward to the department any
information regarding the sexual predator which is
consistent with the information provided by the Depart-
ment of Corrections under this section, and may indi-
cate whether use of the information is restricted to law
enforcement purposes only or may be used by the
department for purposes of public notification.

(e} If the sexual predator is not in the custody or
control of, or under the supervision of, the Department
of Gorrections, or is not in the custody of a private cor-
rectional facility, and establishes or maintains a resi-
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dence in the state, the sexual predator shall registe;
person at an office of the department, or at the She;'iﬁtg

* office in the county in which the predator establisheg, | -
maintains a residence, within 48 hours after establiSh' .

ing permanent or temporary residence in this state, A
change in the sexual predator's permanent or tep,
rary residence or name, after the sexual predator g i
ters in person at an office of the department or at thel
sheriff's office, shall be accomplished in the Manng
provided in paragraphs (g), (i), and (j). If a sexua| Preg.
ator registers with the sheriff’s office, the sherift shal
take a photograph and a set of fingerprints of the Pregs.
tor and forward the photographs and fingerprints 1o the
department, along with the information that the preg,
tor is required to provide pursuant to this sectiop,

(f) Within 48 hours after the registration requing,
under paragraph (a) or paragraph (e), a sexual preg,.
tor who is not incarcerated and who resides in the com
munity, including a sexual predator under the supep,.
sion of the Department of Corrections, shall registeri
person at a driver's license office of the Depariment ¢
Highway Safety and Motor Vehicles and shall presey
proof of registration. At the driver's license office ths
sexual predator shall:

1. If otherwise qualified, secure a Florida drivers
license, renew a Florida driver’s license, or secure g
identification card. The sexual predator shall identiy
himself or herself as a sexual predator who is required
to comply with this section, provide his or her place o
permanent or temporary residence, including a
route address and a post office box, and submit to the
taking of a photograph for use in issuing a drivers
license, renewed license, or identification card, and for
use by the department in maintaining current records of
sexual predators. A post office box shall not be pr-
vided in lieu of a physical residential address. If the sex
val predator's place of residence is a motor vehicl,
trailer, mobile home, or manufactured home, a
defined in chapter 320, the sexual predator shall also
provide to the Department of Highway Safety and
Motor Vehicles the vehicle identification number; the
license tag number; the registration number; and 2
description, including color scheme, of the motor vehi
cle, trailer, mobile home, or manufactured home. If2
sexual predator’s place of residence is a vessel, live
aboard vessel, or houseboat, as defined in chapter :

327, the sexual predator shall also provide to the
Department of Highway Safety and Motor Vehicles tfe !

hull identification number; the manufacturer's serid
number; the name of the vessel, live-aboard vesse!, o
houseboat; the registration number; and a description
including color scheme, of the vessel, live-aboard ves: |
sel, or houseboat. |

2. Pay the costs assessed by the Department @ |
Highway Safety and Motor Vehicles for issuing 0
renewing a driver's license or identification card &
required by this section. :

3. Provide, upon request, any additional inform# :
tion necessary to confirm the identity of the sexud
predator, including a set of fingerprints. L

(g)1. Each time a sexual predator’s drivels
license or identification card is subject to renewal, af‘d';
without regard to the status of the predator’s drivers

{
f i
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At ——

nge Of identification card, within 48 hours after any
fcer o of the predator’'s_residence or change in the
dator's name by reason of marriage or other legal
pre ess, the predator shall report in person to a driver's
PTOC " office and shall be subject to the requirements
speciﬁed in paragraph (f). The Department of Highway
Safety and Motor Venhicles shall forward to the depart-

ent and 10 the Department of Corrections alt photo-
m s and information provided by sexual predators.
s';mtg.,ithstanding the restrictions set forth in s. 322.142,

o pepartment of Highway Safety and Motor Vehicles
is authorized t0 release a reproduction of a color-

hotograph of digital-image license to the Department
of Law Enforcement for purposes of public notification
of sexual predators as provided in this section.

A sexual predator who vacates a permanent
residence and fails to establish or maintain another per-
manent or temporary residence shall, within 48 hours
after vacating the permanent residence, report in per-
gon fo the department or the sheriff's office of the
county in which he or she is located. The sexual preda-
1or shall specify the date upon which he or she intends
1o or did vacate such residence. The sexual predator
must provide or update all of the registration informa-
tion required under paragraph (a). The sexual predator
must provide an address for the residence or other
focation that he or she is or will be occupying during the
time in which he or she fails to establish or maintain a

rmanent or temporary residence.

3. A sexual predator who remains ata permanent
residence after reporting his or her intent 1o vacate
such residence shall, within 48 hours after the date
upon which the predator indicated he or she would or
did vacate such residence, report in person to the
agency to which he or she reported pursuant to
subparagraph 2. for the purpose of reporting his or her
address at such residence. If the sheriff receives the
report, the sheriff shall promptly convey the information
to the department. An offender who makes a report as
required under subparagraph 2. but fails to make a
report as required under this subparagraph commits a
felony of the second degree, punishable as provided in
5. 775.082, s. 775.083, or s. 775.084.

(h) Ifthe sexual predator registers at an office of the
department, the department must notify the sheriff and
the state aftorney of the county and, it applicable, the
police chief of the municipality, where the sexual preda-
tor maintains a residence within 48 hours after the sex-
ual predator registers with the department.

(i) A sexual predator who intends to establish resi-

“dence in another state or jurisdiction shall report in per-

son to the sheriff of the county of current residence or
the department within 48 hours before the date he or
she intends to leave this state to establish residence in
another state or jurisdiction. The sexual predator must
provide to the sheriff or department the address, munic-

ipality, county, and state of intended residence. The

sheriff shall promptly provide to the department the
information received from the sexual predator. The
department shall notify the statewide law enforcement
agency, or a comparable agency, in the intended state
or jurisdiction of residence of the sexual predator’'s
intended residence. The failure of a sexual predator to

provide his or her intended place of residence is pun-
ishable as provided in subsection (10).

() A sexual predator who indicates his or her intent
to reside in another state or jurisdiction and iater
decides to remain in this state shall, within 48 hours
after the date upon which the sexual predator indicated
he or she would leave this state, report in person to the
sheriff or the department, whichever agency is the
agency to which the sexual predator reported the
intended change of residence, of his or her intent to
remain in this state. If the sheriff is notified by the sexual
predator that he or she intends to remain in this state,
the sheriff shall promptly report this information to the
department. A sexual predator who reports his or her
intent to reside in another state or jurisdiction, but who
remains in this state without reporting to the sheriff or
the department in the manner required by this para-
graph, commits a felony of the second degree, punish-
able as provided in-s. 775.082, s. 775.083, or s.
775.084.

(k)1.  The departmentis responsible for the on-fine
maintenance of current information regarding eachreg-
istered sexual predator. The department must maintain
hotline access for state, local, and federal law enforce-
ment agencies to obtain instantaneous locator file and
offender characteristics information on all released reg-
istered sexual predators for purposes of monitoring,
tracking, and prosecution. The photograph and finger-
prints do not have to be stored in a computerized for-
mat.

2. The department's sexual predator registration
list, containing the information described in
subparagraph (a)1., is a public record. The department
is authorized to disseminate this public information by
any means deemed appropriate, including operating a
toli-free telephone number for this purpose. When the
department provides information regarding a regis-
tered sexual predator to the public, department person-
nel must advise the person making the inquiry that pos-
itive identification of a person believed to be a sexual
predator cannot be established unless a fingerprint
comparison is made, and that it is illegal to use public
.information regarding a registered sexual predator to
facilitate the commission of a crime.

3. The department shall adopt guidelines as nec-
essary regarding the registration of sexual predators
and the dissemination of information regarding sexual
predators as required by this section.

() A sexual predator must maintain registration
with the department for the duration of his or her life,
unless the sexual predator has received a full pardon or
has had a conviction set aside in a postconviction pro-
ceeding for any offense that met the criteria for the sex-
ual predator designation. However, a sexual predator
who was designated as a sexual predator by a count
before October 1, 1998, and who has been fawfully
released from confinement, supervision, or sanction,
whichever is later, for at least 10 years and has not
been arrested for any felony or misdemeanor offense
since release, may petition the criminal division of the
circuit court in the circuit in which the sexual predator
resides for the purpose of removing the sexual predator
designation. A sexual predator who was designated a
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sexual predator by a court on or after October 1, 1998,
who has been lawfully released from confinement,
supervision, or sanction, whichever is later, for at least
20 years, and who has not been arrested for any felony
or misdemeanor offense since release may petition the
criminal division of the circuit court in the circuit in which
the sexual predator resides for the purpose of removing
the sexual predator designation. The court may grant
or deny such relief if the petitioner demonstrates to the
court that he or she has not been arrested for any ctime
since release, the requested relief complies with the
provisions of the federal Jacob Wetterling Act, as
amended, and any other federal standards applicable
to the removal of the designation as a sexual predator
or required to be met as a condition for the receipt of
federal funds by the state, and the court is otherwise
satisfied that the petitioner is not a current or potential
threat to public safety. The state attorney in the circuit
in which the petition is filed must be given notice of the
petition at least 3 weeks before the hearing on the mat-
ter. The state attorney may present evidence in opposi-
tion to the requested relief or may otherwise demon-
strate the reasons why the petition should be denied. If
the court denies the petition, the court may set a future
date at which the sexual predator may again petition
the court for relief, subject to the standards for relief
provided in this paragraph. Unless specified in the
order, a sexual predator who is granted relief under this
paragraph must comply with the requirements for regis-
tration as a sexual offender and other requirements
provided under s. 943.0435 or s. 944.607. If a petitioner
obtains an order from the court that imposed the order
designating the petitioner as a sexual predator which
removes such designation, the petitioner shall forward
a certified copy of the written findings or order to the
department in order to have the sexual predator desig-
nation removed from the sexual predator registry.

The sheriff shall promptly provide to the department the
information received from the sexual predator.

(7) COMMUNITY AND PUBLIC NOTIFICATION.

(a) Law enforcement agencies must inform mem-
bers of the community and the public of a sexual preda-
tor's presence. Upon notification of the presence of a
sexual predator, the sheriff of the county or the chief of
police of the municipality where the sexual predator
establishes or maintains a permanent or temporary
residence shall notify members. of the community and
the public of the presence of the sexual predator in a
manner deemed appropriate by the sheriff or the chief
of police. Within 48 hours after receiving notification of
the presence of a sexual predator, the sheriff of the
county or the chief of police of the municipality where
the sexual predator temporarily or permanently resides
shall notify each licensed day care center, elementary
school, middle school, and high school within a 1-mile
radius of the temporary or permanent residence of the
sexual predator of the presence of the sexual predator.
Information provided to members of the community and
the public regarding a sexual predator must include:

1. The name of the sexual predator;

.2.  Adescription of the sexual predator, including a

photograph; '

3. The sexual predator’s current address, in

ing the name of the county or municipality if knowy, . !
4. The circumstances of the sexual predaty, -
offense or offenses; and ;
5. Whether the victim of the sexual predapy, -
offense or offenses was, at the time of the offense‘ i
minor or an aduit. '

This paragraph does not authorize the release of g,

name of any victim of the sexual predator.
(b) The sheriff or the police chief may coording,
the community and public notification efforts with

department. Statewide notification to the publicj -
authorized, as deemed appropriate by local |y |

enforcement personnel and the department.

{c) The department shall notify the public of all dg;
ignated sexual predators through the Intemet. Ty |
Internet notice shall include the information requiredhy :

paragraph (a).

(d) The department shall adopt a protocol to assiy :
law enforcement agencies in their efforts to notify thy °

community and the public of the presence of sexu
predators.

(8) VERIFICATION.—The department and the:j
Department of Corrections shall impiement a systen :

for verifying the addresses of sexual predators. The
system must be consistent with the provisions of the

federal Jacob Wetterling Act, as amended, and any
other federal standards applicable to such verification :
or required to be met as a condition for the receiptot

federal funds by the state. The Department of Correc
tions shall verify the addresses of sexual predators who
are not incarcerated but who reside in the communiy
under the supervision of the Depariment of Correc-

tions. County and local law enforcement agencies, in
conjunction with the department, shali verify the

addresses of sexual predators who are not under the

care, custody, control, or supervision of the Depar

ment of Corrections.

(9) IMMUNITY.—The department, the Department
of Highway Safety and Motor Vehicles, the Department
of Corrections, any law enforcement agency in ths
state, and the personnel of those departments; a
elected or appointed official, public employee,
school administrator; or an employee, agency, or ay
individual or entity acting at the request or upon the
direction of any law enforcement agency is immuné
from civil liability for damages for good faith compliancé
with the requirements of this section or for the releasé
of information under this section, and shall be pré
sumed to have acted in good faith in compiling, record
ing, reporting, or releasing the information. The pré
sumption of good faith is not overcome if a technical
clerical error is made by the department, the Depat
ment of Highway Safety and Motor Vehicles, the
Department of Corrections, the personnel of thosé
departments, or any individual or entity acting at the
request or upon the direction of any of those depatt
ments in compiling or providing information, or if infe"
mation is incomplete or incorrect because a sexud
predator fails to report or falsely reports his or her cut

. rent place of permanent or temporary residence.
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E (a Except as otherwise specifically provided, a

caxul predator who fails to register; who fails, after

istration, 10 maintain, acquire, or renew a driver's
(egnse or identification card; who fails to provide
l'ceuired jocation information or change-of-name infor-
regﬁon; who fails to make a required report in connec-
g:,n with vacating a permanent residence; or who other-
wise fails, by act or omission, to comply with the
,equirements of this section, commits a felony of the
third degree, punishable as provided in s, 775.082, s.
775.083, or s. 775.084.

p) A sexual predator who has been convicted of or
jound to have committed, or has pled nolo contendere
or guilty to, regardless of adjudication, any violation, or

atempted violation, of s. 787.01, s. 787.02, or s.
787.025, where the victim is a minor and the defendant
is not the victim’s parent; s. 794.011(2), (3), (4), (5), or

8); S. 794.05; s. 796.03; s. 800.04, s. 827.071; s.
847.0133; or 5. 847.0145, or a violation of a similar law
of another jurisdiction, when the victim of the offense
was a minor, and who works, whether for compensa-
tion or as a volunteer, at any business, school, day care
center, park, playground, or other place where children
regularly congregate, commits a felony of the third
degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

{c) Any person who misuses public records infor-
mation relating to a sexual predator, as defined in this
section, or a sexual offender, as defined in s. 943.0435
ors. 944.607, to secure a payment from such a preda-
tor or offender; who knowingly distributes or publishes
false information relating to such a predator or offender
which the person misrepresents as being public rec-
ords information; or who materially alters public records
information with the intent to misrepresent the informa-
tion, including documents, summaries of public records
information provided by law enforcement agencies, or
public records information dispiayed by law enforce-
ment agencies on websites or provided through other
means of communication, commits a misdemeanor of
the first degree, punishable as providedin s. 775.082 or
s. 775.083.

_(d) A sexual predator who commits any act or omis-
sion in violation of this section may be prosecuted for
the act or omission in the county in which the act or
omission was committed, the county of the last regis-
tered address of the sexual predator, or the county in
which the conviction occurred for the offense or
offenses that meet the criteria for designating a person
as a sexual predator. In addition, a sexual predator may
be prosecuted for any such act or omission in the
county in which he or she was designated a sexual
predator,

(e) An arrest on charges of failure to register, the
Service of an information or a complaint for a violation
of this section, or an arraignment on charges for a viola-
tion of this section constitutes actual notice of the duty
to register when the predator has been provided and
advised of his or her statutory obligation to register
Under subsection (6). A sexual predator’s failure to
immediately register as required by this section follow-
ing such arrest, service, or arraignment constitutes

grounds for a subsequent charge of failure to register. "--

A sexual predator charged with the crime of failure to
register who asserts, or intends to assert, a lack of
notice of the duty to register as a defense to a charge
of failure to register shall immediately register as
required by this section. A sexual predator who is
charged with a subsequent failure to register may not
assert the defense of a lack of notice of the duty to reg-
ister.

(fy Registration following such arrest, service, or
arraignment is not a defense and does not relieve the
sexual predator of criminal liability for the failure to reg-

ister.

History.—s. 1, ch. 93-277; s. 1, ch. 85-264; s. 54, ch. 95-283; s. 61, ch. 96-388;
s. 5, ch. 97-299; s. 3, ch. 98-81; s. 1, ch. 98-267; s. 1, ch. 2000-207; s. 3, ¢h.
2000-246; s. 113, ch. 2000-349; s. 1, ch. 2002-58; s. 1, ch, 2004-371; s. 33, ch.
2004-373.

775.24 Duty of the court to uphold laws governing
sexual predators and sexual offenders.—

(1) The Legislature finds that, for the purpose of
approving a plea agreement or for other reasons, cer-
tain courts enter orders that effectively limit or nullify
requirements imposed upon sexual predators and sex-
ual offenders pursuant to the laws of this state and pre-
vent persons or entities from carrying out the duties
imposed, or exercising the authority conferred, by such
laws. The laws relating to sexual predators and sexual
offenders are substantive law. Furthermore, the Con-
gress of the United States has expressly encouraged
every state to enact such laws, and has provided that,
to the extent that a state’s laws do not meet certain fed-
eral requirements, the state will lose significant federal
funding provided to the state for law enforcement and
public safety programs. Unless a court that enters such
an order determines that a person or entity is not oper-
ating in accordance with the laws governing sexual
predators or sexual offenders, or that such laws or any
part of such laws are unconstitutional or unconstitution-
ally applied, the court unlawfully encroaches on the
Legislature’s exclusive power to make laws and places
at risk significant public interests of the state.

(2) |f a person meets the criteria in this chapter for
designation as a sexual predator or meets the criteria
in 5. 943.0435, 5. 944.606, s. 944.607, or any other law
for classification as a sexual offender, the court may not
enter an order, for the purpose of approving a plea
agreement or for any other reason, which:

(a) Exempts a person who meets the criteria for
designation as a sexual predator or classification as a
sexual offender from such designation or classification,
or exempts such person from the requirements for reg-
istration or community and public nofification imposed
upon sexual predators and sexual offenders;

(b} Restricts the compiling, reporting, or release of
public records information that relates to sexual preda-
tors or sexual offenders; or ’

(c) Prevents any person or entity from performing
its duties or operating within its statutorily conferred
authority as such duty or authority relates to sexual
predators or sexual offenders.

(3) lf the court enters an order that affects an agen-
cy's performance of a duty imposed under the laws
governing sexual predators or sexual offenders, or that
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limits the agency’s exercise of authority conferred
under such laws, the Legislature strongly encourages
the affected agency to file a motion in the court that
entered such order. The affected agency may, within 1
year after the receipt of any such order, move to modify
or set aside the order or, if such order is in the nature
of an injunction, move to dissolve the injunction.
Grounds for granting any such motion include, but
need not be limited to:

(a) The affected agency was not properly noticed.

(b} The court is not authorized to enjoin the opera-
tion of a statute that has been duly adjudged constitu-
tional and operative unless the statute is illegally
applied or unless the statute or the challenged part of
it is unconstitutional on adjudicated grounds.

(¢) Jurisdiction may not be conferred by consent of
the parties. .

(d) To the extent that the order is based upon
actions the agency might take, the court's order is pre-
mature and, if and when such actions are taken, these
actions may-be challenged in appropriate proceedings
to determine their enforceability.

(e) The injunction affects the public interest and '

would cause injury to the public.

(f) The order creates an unenforceable, perpetual
injunction.

(g) The order seeks to restrict the agency in the
performance of its duties outside the court’s territorial
jurisdiction. :

History.—s. 4, ch, 98-81; 5. 2, ch. 2002-58; s. 7, ch. 2004-371.

775.25 Prosecutions for acts or omissions.—A
sexual predator or sexual offender who commits any
act or omission in violation of 5. 775.21, s. 943.0435, s.
944.605, 5. 944.6086, 5. 944.607, or 's. 947.177 may be
prosecuted for the act or omission in the county in
which the act or omission was committed, the county of
the last registered address of the sexual predator or
sexual offender, or the county in which the conviction
occurred for the offense or offenses that meet the
criteria for designating a person as a sexual predator or
sexual offender. In addition, a sexual predator may be
prosecuted for any such act or omission in the county

in which he or she was designated a sexual predator.
History.~-s. 5, ch. 98-81; s. 8, ch. 2004-371.
Note.—Repealed by s. 7, ch. 2001-124.

775.26 Registration of career offenders and public
notification; legislative findings and intent.—The Leg-
islature finds that certain career offenders, by virtue of
their histories of offenses, present a threat to the public
and to communities. The Legislature finds that requir-
ing these career offenders to register for the purpose of
tracking these career offenders and that providing for
notifying the public and a community of the presence of
a career offender are important aids to law enforcement
agencies, the public, and communities if a career
offender engages again in criminal conduct. Registra-
tion is intended to aid law enforcement agencies in
timely apprehending a career offender. Registration is
not a punishment, but merely a status. Notification to
the public and communities of the presence of a career
offender aids the public and communities in avoiding
being victimized by a career offender. The Legislature

intends to require the registration of career offen §
and to authorize law enforcement agencies to notifw:?‘
public and communities of the presence of a Ca,%?

offender. 3
History.—s. 2, ch. 2002-266. x

775.261 The Florida Career Offender Registryy,
Act.—
(1) SHORT TITLE.—This section may be citeg,
“The Florida Career Offender Registration Act”
(2) DEFINITIONS.—As used in this section,y,
term: B
(a) “Career offender” means any person whoy
designated as a habitual violent felony offender, ay;
lent career criminal, or a three-time violent fejy,
offender under s. 775.084 or as a prison releagy
reoffender under s. 775.082(9). .

(b) “Chief of police” means the chief law enfory.
ment officer of a municipality.

(c) “Community” means any county where .
career offender lives or otherwise establishes or mg
tains a temporary or permanent residence.

(d) “Department’ means the Department of La
Enforcement.

(e) “Entering the county” includes being discharg
from a correctional facility, jail, or secure treatmg
facility within the county or being under supervisx
within the county with a career-offender designations
specified in paragraph (a).

(fy “Permanent residence” means a place whex
the career offender abides, lodges, or resides for 14y
more consecutive days.

(g) “Temporary residence” means:

1. A place where the career offender abides
lodges, or resides for a period of 14 or more days infh
aggregate during any calendar year and which isng
the career offender's permanent address;

2. For a career offender whose permanent res
dence is not in this state, a place where the care
offender is employed, practices a vocation, of i
enrolled as a student for any period of time in this stat
or :

3. A place where the career offender routingh
abides, lodges, or resides for a period of 4 or more ¢t
secutive or nonconsecutive days in any month a%
which is not the career offender's permanent res
dence, including any out-of-state address.

(3) CRITERIA FOR REGISTRATION AS!
CAREER OFFENDER.—

(a) A career offender released on or after Januay
1, 2003, from a sanction imposed in this state for ad&¥
ignation as a habitual violent felony offender, a violet
career criminal, or a three-time violent feiony offendt
under s. 775.084 or as a prison releasee reoffen '
under s. 775.082(9) must register as required un
subsection (4) and is subject to community and publt
notification as provided under subsection (5). For pd
poses of this section, a sanction imposed in this stk
includes, but is not limited fo, a fine, probation, commé
nity control, parole, conditional release, control reteas
or incarceration in a state prison, private correctio®
facility, or local detention facility, and: .
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CITY OF MIAMI BEACH

CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139
www.miamibeachfl.gov

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the Clty Commlssmn

From: Jorge M. Gonzalez &/\)& Q
City Manager )

Subject: REPORT OF THE FINANCE AND CITYWIDE PROJECTS COMMITTEE

MEETING OF APRIL 27, 2005.

A meeting of the Finance and Citywide Projects Commission Committee (Committee) was
held on April 27, 2005 at 3:00 p.m. in the City Manager’s Large Conference Room.

NEW BUSINESS:

1. Discussion regarding the City of Miami Beach and Boucher Brothers Miami
Beach, LLC (Boucher Brothers) Concession Agreement.

ACTION

The Committee moved the item to the full Commission, recommending approval of
the proposed agreement.

Asset Manager Joe Damien introduced and summarized the item. Mr. Damien stated that
the Concession Agreement between the City and Boucher Brothers provided that at the
end of the first contract year, both parties would meet to review the Concessionaire’s
performance and to discuss quality, operational, maintenance and other related issues.

Mr. Damien stated that the Administration has met with Boucher Brothers on several
occasions in order to discuss contract provisions and address inconsistencies and
operational issues that have been identified.

Mr. Damien added that both parties have concluded negotiations and reached consensus
on a proposed “Amended and Restated Concession Agreement.”

Mr. Damien added that since inception of the original agreement, Boucher Brothers has
been responsive to City concerns and inquiries. He also stated that Boucher Brothers has
exceeded revenue projections on a yearly basis.

Mr. Michael Milberg, representing the Boucher Brothers, addressed the Committee and
stated that he was thrilled with the relationship and dialogue that has developed between
the two parties. Mr. Milberg added that the reason the Amended Agreement has taken two
years to complete is because both parties have taken a look at and addressed every
conceivable scenario.

Agenda Item C6C

Date s-/{-0S
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Chairman Jose Smith expressed concerns that areas governed by the Concession
Agreement at times give the appearance that the surrounding vicinity is a private exclusive
beach not open to the general public. Mr. Steven Boucher, partner from the Boucher
Brothers, stated that the majority of customers using beach equipment in the concession
area are in fact residents of the City of Miami Beach.

Chairman Smith also stated that, in light of recent beach drownings, concession huts
should display signs stating that no lifeguards are on duty in order to safeguard against
swimmers confusing concession huts with lifeguard stands.

2. Discussion regarding the Miami Beach Marina Submerged Land.
ACTION
The Committee moved the item to the full Commission.

Acting Assistant City Manager Tim Hemstreet introduced and summarized the item. Mr.
Hemstreet stated that on February 2, 2005, the Administration presented a Resolution to
the City Commission recommending approval of a modification to the Sovereignty
Submerged Land Lease. He added that the Commission referred the matter to the
Finance and Citywide Projects Committee (Committee) for a more detailed discussion.

Mr. Hemstreet gave a brief history of the Submerged Land Lease, summarizing the
following key points for discussion:

e State requested amendment to the existing Lease in order to reflect the actual uses
at the Marina;

e Uses included a commercial docking facility with boatlifts and an existing “Cruise to
Nowhere” gambling vessel;

¢ New policy adopted by the State prohibiting any gambling vessel uses at or upon
State submerged lands;

¢ Miami Beach Marina (Marina), the City’s subtenant in this Lease agreement, had a
pre-existing contractual agreement with respect to the “Cruise to Nowhere”
gambling vessel;

Mr. Hemstreet added that the City, Marina, and State have been in discussions in an
attempt to best address the State’s request and at the same time not impair any pre-
existing contractual agreements. He further added that all parties involved have agreed to
a modified Sovereignty Submerged Land Lease, which proposes that the one existing
gambling vesse! will not be held in violation under the State’s prohibition against gambling
vessels and if this vessel's lease expires, terminates or is canceled, the City further agrees

that no other gambling cruise ship may occupy any area within the Submerged Land Lease
area.

First Assistant City Attorney Gary Held addressed the Committee and discussed the
contractual legal issues pertaining to the Submerged Land Lease.

3. Discussion regarding an Ordinance relating to Watercraft; amending Chapter 66
by enacting a new Section 66-8 regulating the anchoring and mooring of
watercraft within the boundaries of the City; regulating anchoring or mooring for
Nonnavigational, live-aboard, and other purposes; defining Nonnavigational
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purposes and exceptions, and live-aboard; establishing a penalty for violation;
providing for repealer of all conflicting Ordinances, Rules and Regulations;
providing for Codification and a Severance Clause; and setting an Effective Date.

ACTION

The Committee moved the item to the full Commission, recommending staff
incorporate a seven day standard, as oppose to the original three day standard, into
the ordinance as a reasonable definition of the time for which a vessel could be
considered in or out of navigation.

Assistant City Manager Robert C. Middaugh introduced and summarized the item. Mr.
Middaugh stated that at the April 20, 2005 City Commission First Reading of this proposed
Ordinance the Administration was provided with direction and expectations regarding
enforcement, towing and storage issues, as well as, mooring field provisions.

Mr. Middaugh stated that the Ordinance was prepared as a result of concerns expressed
by residents about water pollution, navigational hazards and visual intrusions associated
with vessels that anchor or moor for long periods of time in the waters of the City.

Vice-Chairman Richard L. Steinberg raised concerns over the City’s liability in enforcing
this proposed Ordinance.

Mr. Held addressed some of the legal implications of the proposed Ordinance.

Lieutenant Eduardo Yero and Officer Michael Pryor, of the Miami Beach Police
Department, addressed issues regarding police protocol for towing and storage. Officer
Pryor stated that the Police Department does not normally arrest individuals on civil
charges. Lieutenant Yero also stated that a vessel could be an individual's primary
residence and concerns of entering someone’s home without a search warrant need
further investigation.

City Attorney Murray Dubbin described the legal mechanism for which a lien could be
placed on a vessel.

The Committee expressed their concerns with the high costs to enforce the Ordinance.

The Committee also raised questions surrounding expectations for enforcement of the
Ordinance and discussed language amendments.

The Committee stated that enforcement could be more flexible than originally anticipated.
The Committee indicated that only in required circumstances would towing and storage be
necessary rather than in every instance of non-compliance. Vice-Chairman Steinberg
pointed out that costs of enforcement are significantly impacted by this expectation and
should be reflected in budgeted projections.

Chairman Smith stated that between this meeting and the next Commission meeting, staff

should address the concerns raised, particularly methods of enforcement that might
minimize program costs.
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The Committee also discussed language to better describe the enforcement portion of the
Ordinance and more significantly the time limit to be applied to vessels anchoring in City
waters. Commissioner Matti H. Bower stated that a seven-day standard, as oppose to the
original three-day standard, is a more reasonable definition of the time for which a vessel
should be considered in or out of navigation.

JMG/PDW/mi%
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ATTENDANCE SHEET
MEETING OF THE FINANCE AND CITYWIDE PROJECTS
COMMISSION COMMITTEE

DATE: - APRIL 27, 2005 TIME: - 2:30 PM
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CITY OF MIAMI BEACH

CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139
www.miamibeachfl.gov

1o

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez &_\j& QM
City Manager .

Subject: REPORT OF THE GENERAL OBLIGATION BOND OVERSIGHT

COMMITTEE MEETING OF MAY 2, 2005

The General Obligation Bond Oversight Committee (“Committee”) met on May 2, 2005. At
the meeting, the Committee considered the following issues.

The Committee reviewed and accepted the minutes from the April 4, 2005 General
Obligation Bond Oversight Committee meeting.

CONTINGENCY REPORT
The Administration informed the Committee that 5 change orders on the Fire Station No. 2

project had been approved. A list of the change orders approved to date is attached as
“Exhibit A”.

DISCUSSION ITEMS
The Committee decided to keep its October 10, 2005 Committee Meeting date as
scheduled.

A discussion was held regarding the Community Meetings held in April. Specifically, the
discussion revolved around the Community Design Review Meeting (CDRM) for the
Flamingo/Lummus Neighborhood project. A committee member raised concern that
residents may not be fully aware of what improvements were planned for the Drexel Avenue
piece of that project and the impact on existing conditions those planned improvements
would have. A few community members expressed their agreement with the concern
raised. The Administration outlined how the improvements came about. The Drexel
Avenue piece of the project was planned to be a connector between Espanola Way and
Lincoln Road. During the planning phase, consensus was achieved on the planned
improvements, what the A/E Consultant has termed “Las Ramblas”. The adopted Basis of
Design Report (BODR) included the Las Ramblas improvements. Atthe CDRM meeting in
April, attendees from the Drexel Avenue area in particular were split on whether or not to
implement the Las Ramblas design. The main issues that raised concern were traffic and
parking impacts. However, the attendees from the overall neighborhood supported the Las
Ramblas concept. The Administration has heard the concerns. The planned improvements
are in the BODR and the designs are at 60% design. If the community consensus has
changed, the Administration needs to know so the design can be addressed accordingly so
that the designs don’t move forward too far to address it later.

Agenda ltem CeD
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City Commission Memorandum

May 18, 2005

May 2, 2005 General Obligation Bond Oversight Committee meeting
Page 2 of 4

A sub-committee had been organized to address the role of the Committee with regard to
enhanced Community Outreach. The sub-committee recommended that additional
information be provided to the Committee regarding any elements that affect GO Bond
project timetables, including shortfalls. The details and format still have to be developed.
The sub-committee also recommended that repetitive information in the Committee’s
agenda, including the Contingency Report and the Project Status Report, be eliminated.
Reports would be on an exception base only, where there are changes in budgets and/or
timetables or individual projects that warrant attention by the Committee. The sub-
committee also recommended that a quarterly budget status report be developed, which
compares actual versus budgeted costs, as well as original and revised budgets. Lastly, the
sub-committee recommended that the Administration provide the Committee with an
updated scheduling and project sequencing report once a year. These changes will give a
broader picture of neighborhood projects, delays (including magnitude and reasons for
them), and financial impacts. Ideas on how to implement these changes will be brought
back to the Committee before they are finalized.

The Administration presented the Committee with a summary of a proposed process that
the Administration is considering adopting in order to remove private encroachments on
public property that must be addressed in order construct the Neighborhood Right-of-Way
Infrastructure (ROW) Improvement Program. As the City has been planning and designing
the ROW projects, the A/E consultants have identified private encroachments on public
property. These encroachments need to be addressed before the City can begin
construction of the ROW projects. Encroachments have been classified by staff into four
types (Encroachment Types (ET) 1, 2, 3 and 4). The ET 1 and 2 encroachments must be
removed in order to construct the projects. ET 3 and 4 encroachments do not necessarily
impede the construction of the projects, but must also be addressed, as they are
encroaching on public property.

These private encroachments typically need to be removed to address several initiatives:
1) Construction of Planned Improvements;
2) Traffic (Vehicular & Pedestrian) Safety
3) Protect Purpose of Swale
a. Alleviate/Mitigate Stormwater Flooding (localized)
b. Improve Biscayne Bay Water Quality
4) Remove Invasive/Non-Native Plantings
5) Provide for Consistent Landscaping Throughout Neighborhood

The Administration would initially notify the respective owners so that they may remove the
necessary encroachments at their own expense. Additional notifications would be made,
but if the private encroachments are not removed by the owner, the City will remove the
necessary encroachments in order to implement the projects. The Administration will be
holding a City Commission Workshop to further discuss this issue, and determine a process
to address the encroachments.
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City Commission Memorandum

May 18, 2005

May 2, 2005 General Obligation Bond Oversight Committee meeting
Page 3 of 4

The Committee discussed the impact of addressing these encroachments, both on the
residents and the implementation of the construction projects. The main focus of the
discussion was on those encroachments, whether permitted or not, that would be the most
difficult to remove, such as the encroachments on Drexel Avenue in the Flamingo/Lummus
Neighborhood, and the experience in the South Pointe Streetscape Phase | project. These
include walls, fences, fountains, and buildings. The concept of the City being the owner of
the public ROW, and residents impinging on that ROW, was discussed. The proposed
notification and community outreach process was discussed. The Committee will be
advised as to when the City Commission Workshop will be held.

PROJECT STATUS REPORT

The Administration informed the Committee that the Fire Station No. 2 project conflicts
between the pilings and the foundation of the existing building have been resolved, and the
pilings are almost complete. Underground work will begin after those pilings are complete.

The Committee was told that the site work for the Fire Station No. 4 project was underway.
Drainage, water lines, irrigation are underway. Electrical and stormwater connections are
being made. The grade slab will be poured soon. The seawall is almost complete.

With regard to the Normandy Isle Park and Pool project, the Administration has received
communication from the Surety that they are moving forward with the Invitation to Bid (ITB)
for a replacement contractor. The Surety has not yet provided a date for the ITB
conclusion. The City is still working with the Surety and will continue to seek all remedies
with the Surety to finish the pool project. The park portion of the project is under
construction. Site work and grading is being done now. The Administration is still
negotiating prices for drainage and other aboveground components with a JOC Contractor.

INFORMATIONAL ITEMS
The updated calendar of community meetings was presented to the Committee, but not
reviewed during the meeting.

The Committee was advised of which members represented which of the 13 positions on
the Committee, and what new members had joined the Committee.

The Administration presented the Committee with a copy of a memo that went to the April 8,
2005 Finance and Citywide Projects Committee regarding the Capital Improvement Projects
and the policies, processes and funding related to the projects.

The Administration presented the Committee with a copy of a City Commission Resolution
that awarded EDAW additional services for the Flamingo/Lummus Neighborhood ROW
project.

The Committee was advised of a Resolution the City Commission adopted appropriating

additional funds for the Normandy Isle Park project to proceed with the construction of the
Park.
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City Commission Memorandum

May 18, 2005

May 2, 2005 General Obligation Bond Oversight Committee meeting
Page 4 of 4

The Committee was advised of a Resolution the City Commission adopted appropriating
additional funds for the Normandy Isle Pool project.

Attachment

JMG/RCI\W%ECH/&@M
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CITY OF MIAMI BEACH

CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139
www.miamibeachfl.gov

o

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez V/{
City Manager

Subject: REPORT OF THE MAY 9, 2005 - LAND USE AND DEVELOPMENT COMMITTEE
MEETING

A meeting of the Land Use and Development Committee was held on Monday, May 9, 2005 at 4:00
p.m. in the City Manager’s Large Conference Room. The following were in attendance: Vice Mayor
Luis R. Garcia Jr. and Commissioners Matti Herrera Bower, Saul Gross and Jose Smith.

1. DISCUSSION REGARDING THE ZONING OF RELIGIOUS INSTITUTIONS IN THE RS-4
DISTRICT. Referred at the July 28, 2004 City Commission Meeting. Discussed at the
September 13, 2004 and January 10, 2005 Land Use and Development Committee Meetings.

Perry Adair and Rob Curtis, representing interested parties, explained their proposed ordinance.

Motion: Study options of two overlay districts that cover the 47™ Street and 40" Street areas or a
combination of Land Development Regulation changes on 47" Street and overlay on 40™ Street.
Come back to the Land Use and Development Committee on July 11, 2005. Gross/Bower Vote 4-0

2. DISCUSSION REGARDING AN ORDINANCE FOR EVALUATION OF OLDER BUILDINGS
RECOMMENDED BY THE MAYOR’S BLUE RIBBON PANEL ON STRUCTURAL INTEGRITY
OF THE BUILDING. Referred at the April 20, 2005 City Commission Meeting.

Motion: Send proposed Ordinance to Historic Preservation Board and Planning Board and Design
Review Board for their input and review. Gross/Bower Vote 4-0

3. DISCUSSION REGARDING AN ORDINANCE OF THE MAYOR AND CITY COMMISSION OF
THE CITY OF MIAMI BEACH AMENDING THE LAND DEVELOPMENT REGULATIONS OF
THE CITY, BY AMENDING CHAPTER 142, “ZONING DISTRICTS AND REGULATIONS,”
ARTICLE II, “DISTRICT REGULATIONS,” DIVISION 2, “RS-1, RS-2, RS-3, RS-4 SINGLE-
FAMILY RESIDENTIAL DISTRICTS,” BY CREATING SECTION 142-109, “DEVELOPMENT
REGULATIONS FOR SINGLE-FAMILY LOTS ABUTTING A GC GOLF COURSE DISTRICT,”
PROVIDING FOR LEGAL, NON-CONFORMING STATUS FOR EXISTING STRUCTURES,
REAR SETBACKS AND ENCROACHMENTS INTO EASEMENT AREAS; PROVIDING FOR
REPEALER, SEVERABILITY, CODIFICATION AND AN EFFECTIVE DATE.

Fernando Vasquez, City Engineer, Public Works Department, outlined the issue/concern.

Motion: Commissioner Bower, as City Commission liaison, will reach out to property owners after
Public Works provides a list of all existing encroachments. Gross/Bower Vote 3-0

JMG/TH/IGG/rar

TAAGENDAR005\May1805\RegularilLand Use Report 05-09-05.doc

Agenda Item COE
Date S-/$-0O%_
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CITY OF MIAMI BEACH m
COMMISSION ITEM SUMMARY —

Condensed Title:

A Resolution Authorizing The Mayor And City Clerk To Execute A First Amendment To The
Lease Agreement Between The City UNIDAD Of Miami Beach, Inc., Dated November 8, 2000,
For A Portion Of The City-Owned Property Located At 833-6th Street, Miami Beach, Florida

Issue:
Shall the Mayor and City Commission adopt the Resolution approving the First Amendment to
Lease with UNIDAD of Miami Beach, Inc?

Item Summary/Recommendation:
UNIDAD of Miami Beach, Inc. (UNIDAD) has been leasing space (468 Sq.Ft.) from the City at the
South Shore Community Center since September 1998. On November 8, 2000, the Mayor and
City Commission approved a new Lease Agreement for an expanded space (1859+/-sq.ft.) with a
term of 10 years (12/1/00-11/30/10) The Agreement contemplated that the City would be
rehabilitating the Center, including improvements to UNIDAD’s Leased Premises.

In light of the Rehabilitation Project, UNIDAD vacated the Center effective 11/01/01, and the term
of the Agreement was stayed during the time they were away from the Center. However, the
Project was delayed due to certain unforeseen issues with the original Project architect. The first
phase of the Project (as revised) was initiated and completed. UNIDAD re-occupied the Leased
Premises on 11/01/04. The Amendment to Lease reflects; 1) the actual as built area being
occupied by UNIDAD; 2) the adjusted rent; 3) the modified term, extending same for the period of
time (36 months) that UNIDAD was displaced due to the Rehabilitation Project; 4) the holding in
abeyance of UNIDAD’s obligation to pay Operating Expenses until such time as the renovation of
the South Shore Community Center is completed and leases are executed with all other non-City
tenants obligating them to pay their pro-rata share of same.

The Administration recommends adopting the Resolution,

Advisory Board Recommendation:

l

Financial Information:

Source of Amount Account Approved
Funds: 1

2

3

4
Finance Dept. Total

City Clerk’s Office Legislative Tracking:
. Tim Hemstreet/Jose Damien

Sign-Offs:
Department Director Assistant City Manager City Manager
A (
\/} ; ~ S
TAAGENDA\2005\May1805\Regular\UNIDAD First AAendment to Lease. SUM.doc 0 U

acenpamem C74
patE  5-/8-0OS
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CITY OF MIAMI BEACH ,D_
CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139
www.miamibeachfl.gov

~ve——

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez
City Manager 2/ ow(

Subject: A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY
OF MIAMI BEACH, FLORIDA, AUTHORIZING THE MAYOR AND CITY
CLERKTO EXECUTE A FIRST AMENDMENT TO THAT CERTAIN LEASE
AGREEMENT BY AND BETWEEN THE CITY OF MIAMI BEACH AND
UNIDAD OF MIAMI BEACH, INC., DATED NOVEMBER 8, 2000, FOR A
PORTION OF THE CITY-OWNED PROPERTY LOCATED AT 833-6TH
STREET, MIAMI BEACH, FLORIDA

ADMINISTRATION RECOMMENDATION

Adopt the Resolution.

BACKGROUND

On September 9, 1998, the Mayor and City Commission adopted Resolution No. 98-
22863, approving a Lease Agreement (commencing on September 9, 1998 and expiring on
February 8, 1999) by and between the City and UNIDAD of Miami Beach, Inc. (UNIDAD)
for the use of approximately 468 Square feet of the City-owned South Shore Community
Center, located at 833-6th Street (the Leased Premises). The Leased Premises would
serve as administrative office space for UNIDAD’s Miami Beach Hispanic Community
Center. The lease was extended on a month-to-month basis while a new agreement was
negotiated. On June 23, 1999, the Mayor and City Commission adopted Resolution No. 99-
23211, approving a Lease Agreement (commencing on July 1, 1999 and expiring on May
31, 2000) between the City and UNIDAD which would also house its “One Stop” job
placement program.

UNIDAD subsequently informed the City that it was in a position to upgrade its category as
a grants recipient, which would allow them to continue to expand their programs, and they
applied for, and were awarded additional grant funding from the Training and Employment
Consortium of South Florida and the Department of Labor, which would allow them to
continue to provide for counseling, education, and employment training to the City's youth,
immigrant, refugee, and senior citizen population. However, UNIDAD’s continued grant
funding was contingent on its obtaining a long term commitment for the use of its expanded
office area in order to ensure it could meet its future programming needs.

On November 8, 2000, the Mayor and City Commission approved a new Lease
Agreement, for an expanded space (approximately 1859 square feet), and a term of ten
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(10) years, commencing on December 1, 2000, and ending on November 30, 2010. The
new Lease Agreement contemplated that the City would be conducting certain
improvements (the Rehabilitation Project) to the South Shore Community Center, including
improvements to the Leased Premises. Upon completion of the proposed Rehabilitation
Project the Leased Premises were to be re-designated, in accordance with the proposed
Project plans, which would result in additional square footage for UNIDAD'’s use.

In light of the pending and proposed Rehabilitation Project, UNIDAD vacated the Leased
Premises effective November 1, 2001, and the term of the new Lease Agreement was
stayed during the time that UNIDAD would not be occupying the Leased Premises.
However, the Project was delayed due to certain previously unforeseen issues with the
original Project architect.

The first phase of the Rehabilitation Project was initiated and completed, pursuant to a
revised scope of work that was mutually agreed to by the City and UNIDAD. UNIDAD has
since re-occupied and been in possession of the respective office space effective
November 1, 2004. The Administration and UNIDAD are desirous of amending the Lease
Agreement to: 1) reflect the actual as built area being occupied by the Lessee and adjust
the applicable rent accordingly; and 2) extend the term of the Lease Agreement by
approximately thirty-six (36) months, a term extension approximately equivalent to the
period of time that the Lease Agreement was stayed, when Lessee vacated the Leased
Premises due to the Rehabilitation Project; 3) hold in abeyance UNIDAD’s responsibility to
pay its pro-rata share of operating expenses until such time as the renovations to the South
Shore Community Center are completed and leases are executed with all other non-City
tenants obligating them to pay their pro-rata share of same. As such, the Administration
and UNIDAD have negotiated and agreed to the terms and conditions as set forth in the
attached First Amendment to Lease Agreement.

The Administration deems that UNIDAD’s operations continue to provide a much needed
service to our community and that supporting this amendment to lease would be in the
City's best interest. As such, it is recommended that the Mayor and City Commission
approve the attached First Amendment to Lease, by and between the City and UNIDAD for
a portion of the City-owned South Shore Community Center, located at 833-6th Street,
Miami Beach, Florida.

JMG:TH:JD:rd
Attachment

FADDHP\SALL\ASSET\6STREET.CTRWNIDAD FIRST AMENDMENT TO LEASE MEM.DOC
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RESOLUTION NO.

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE
CITY OF MIAMI BEACH, FLORIDA, AUTHORIZING THE MAYOR
AND CITY CLERK TO EXECUTE A FIRST AMENDMENT TO THAT
CERTAIN LEASE AGREEMENT BY AND BETWEEN THE CITY OF
MIAMI BEACH AND UNIDAD OF MIAMI BEACH, INC., DATED
NOVEMBER 8, 2000, FOR A PORTION OF THE CITY-OWNED
SOUTH SHORE COMMUNITY CENTER, LOCATED AT 833-6TH
STREET, MIAMI BEACH, FLORIDA

WHEREAS, on September 9, 1998, the Mayor and City Commission adopted
Resolution No. 98-22863, approving a Lease Agreement between the City and UNIDAD of
Miami Beach, Inc. (UNIDAD) for the use of a portion of the City-owned South Shore -
Community Center, located at 833-6th Street (the Leased Premises) as an administrative
office; and

WHEREAS, onJune 23, 1999, the Mayor and City Commission adopted Resolution
No. 99-23211, approving a new Lease Agreement between the City and UNIDAD for the
continued use of the Leased Premises, as an administrative office; and

WHEREAS, UNIDAD subsequently informed the City that it was in a position to
upgrade its category as a grants recipient which would allow it to continue to expand its
programs, and it applied for and was awarded additional grant funding from the Training
and Employment Consortium of South Florida and the Department of Labor, which would
continue to provide for counseling, education, and employment training to the City's youth,
immigrant, refugee, and senior citizen population; and

WHEREAS, UNIDAD’s continued grant funding was contingent on its obtaining a
long term commitment for the use of its expanded office area in order to meet its
programming needs; and

WHEREAS, on November 8, 2000, the Mayor and City Commission approved a
new Lease Agreement, for an expanded space, which included a ten (10) year term,
commencing on December 1, 2000, and ending on November 30, 2010; and

WHEREAS, the new Lease Agreement contemplated that the City would be
conducting certain improvements (the Rehabilitation Project) to the South Shore
Community Center, including improvements to the Leased Premises; and

WHEREAS, UNIDAD vacated the Leased Premises effective November 1, 2001, in
light of the pending and proposed Rehabilitation Project; and

WHEREAS, the term of the new Lease Agreement was stayed during the time that
UNIDAD did not occupy the Leased Premises; and
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WHEREAS, the new Lease Agreement further provides that upon completion of the
proposed Rehabilitation Project, the Leased Premises were to be re-designated; and

WHEREAS, the first phase of the Rehabilitation Project was initiated and
completed, pursuant to a revised scope of work that was mutually agreed to by the City
and UNIDAD; and

WHEREAS, UNIDAD has re-occupied and been in possession of the respective
office space effective November 1, 2004; and

WHEREAS, the City and UNIDAD are desirous of amending the Lease Agreement
to: 1) reflect the actual as-built area being occupied by UNIDAD and adjust the applicable
rent accordingly; and 2) extend the term of the Lease Agreement by approximately thirty-
six (36) months, a term extension approximately equivalent to the period of time that the
Lease Agreement was stayed, when UNIDAD vacated the Leased Premises due to the
Rehabilitation Project; and

WHEREAS, the City and UNIDAD have negotiated and agreed to the terms and
conditions as set forth in the First Amendment to the Lease Agreement; and

WHEREAS, itis recognized that UNIDAD’s operations continue to provide a much
needed service to our community and that supporting this amendment to lease would be in
the City's best interest.

NOW, THEREFORE, BE IT DULY RESOLVED BY THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA, that the Mayor and City Clerk
are hereby authorized to execute the attached First Amendment to that certain Lease
Agreement, by and between the City of Miami Beach and UNIDAD of Miami Beach, Inc.,
dated November 8, 2000, for a portion of the City-owned South Shore Community Center,
located at 833-6th Street, Miami Beach, Florida.

ATTEST:

CITY CLERK MAYOR

JMG:TH:JD:rd
FADDHP\SALL\ASSET\6STREET.CTRWUNIDAD FIRST AMENDMENT TO LEASE RES.DOC
APPROVEDAS TO

FORM & LANGUAGE
- &FOREXECUTION
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FIRST AMENDMENT TO LEASE

This First Amendment to the Lease Agreement, dated November 8, 2000, (the
“Lease”), is made and entered into this 18" day of May, 2005 by and between the
CITY OF MIAMI BEACH, a Florida municipal corporation whose principal address is
1700 Convention Center Drive, Miami Beach, Florida, 33139 (hereinafter referred to as
“Lessor’), and UNIDAD OF MIAMI BEACH, INC., d/b/a Miami Beach Hispanic
Community Center, a Florida not-for-profit corporation whose principal address is 1701
Normandy Drive, Miami Beach, Florida 33141 (hereinafter referred to as “Lessee”).

WITNESSETH:

WHEREAS, since September 9, 1998, Lessor has been leasing to Lessee a
portion of the City-owned South Shore Community Center, located at 833-6th Street,
Miami Beach, Florida, for Lessee’s use as administrative office space for its Miami
Beach Hispanic Community Center, and its “One Stop” job placement program; and

WHEREAS, on November 8, 2000, the Lessor and Lessee entered into a new
Lease Agreement, for an expanded space, which included a ten (10) year term,
commencing on December 1, 2000, and ending on November 30, 2010, the Lessee
yielding and paying to the Lessor the rental sum of One Dollar ($1.00) for the Lease
term; and

WHEREAS, the new Lease Agreement further provides that the Lessee may
occupy approximately 1,859 square feet of administrative office space on the 2nd floor
of the South Shore Community Center (the Premises); and

WHEREAS, the Lease Agreement contemplated that the City would be
conducting certain improvements (the Rehabilitation Project) to the South Shore
Community Center, including improvements to the Premises; and

WHEREAS, the Lease Agreement further provides that upon completion of the
proposed Rehabilitation Project, the Premises were to be redesignated as follows:

Approximately 2,209 square feet, on a full time basis (Area A); 1,435 square feet
on a part-time basis (Areas B, C, and D); and 2,500 square feet, as may be
made available based upon programmed uses approved by the City within the
South Shore Community Center (Area E), as more specifically delineated in
Exhibit 2 and Exhibit 2-A, attached hereto and incorporated herein, located on
the 1st and 2nd floors of the South Shore Community Center, and

WHEREAS, the Lessee vacated the Premises effective November 1, 2001, in
light of the pending and proposed Rehabilitation Project; and

WHEREAS, the term of the Lease Agreement was stayed during the time that
Lessee did not occupy the leased Premises; and
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WHEREAS, the design and scope of the Rehabilitation Project was not
undertaken as originally proposed and an alternate design and scope, that reflected a
total area of approximately 3,292 square feet, was pursued and constructed; and

WHEREAS, the portion of the Rehabilitation Project where the Lessee will be
housed has been substantially completed and the Lessee has re-occupied and has
been in possession of the respective office space, effective November 1, 2004; and

WHEREAS, the Lessee and Lessor are desirous of amending the Lease
Agreement to: 1) re-define the Premises to reflect the actual as built area being
occupied by the Lessee; 2) adjust the applicable rent accordingly; and 3) extend the
term by approximately thirty-six (36) months (a term extension approximately equivalent
to the period of time that the Lease Agreement was stayed and when Lessee vacated
the leased Premises due to the Rehabilitation Project).

NOW THEREFORE, the Lessor and the Lessee, for and in consideration of the
mutual covenants, agreements and undertakings herein contained, and in further
consideration of the improvements herein mentioned, do by these presents mutually
covenant and agree to amend the Lease Agreement as follows:

1. Paragraph Two (on Page 1 of 9 of the Lease Agreement) is amended
as follows:

Approximately 1859 square feet of administrative office space, as more
specifically delineated in Exhibit 1, attached hereto and incorporated
herein, located on the 2nd floor of the two story building known as the
South Shore Community Center and located at 833 - 6th Street, Miami
Beach, Florida, more particularly described as Lots 6 thru 11, Block 73,
Ocean Beach Addition No.3, Plat Book 2, Page 81, Public Records of
Miami-Dade County, Florida, which upon completion of the proposed
Rehabilitation Project shall be redesignated as follows:

Approximately 2209 3,292 square feet, on a full time basis (Areas
A, B, and C), 4851435 square feet on a part-time basis (Areas
B;G;D), and 2,500 square feet, as may be made available based
upon programmed uses approved by the City within the South
Shore Community Center (Area E), as more specifically delineated
in Exhibit 2 and Exhibit 2-A, attached hereto and incorporated
herein, located on the 1st and 2nd floors of the South Shore
Community Center.

2. Paragraph Three (on Page 1 of 9 of the Lease Agreement) is
amended as follows:

TO HAVE AND TO HOLD the Premises unto the Lessee, for a term of ten
(10) years, beginning on the 1st day of December, 2000, through and including
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the 31°'36th day of DecemberNevember, 201319, the Lessee yielding and paying
to the Lessor the rental sum of One Dollar ($1.00) for the Lease term, as agreed
by the parties hereto, payable upon execution of this Lease Agreement.

3. A Paragraph Four to be added on Page 2 of 9 of the Lease
Agreement to read as follows:

Lessee agrees and acknowledges that the Lessor may, at its sole and
absolute discretion, opt to contract with a third party, to manage the day-to-day
operations at the South Shore Community Center, which may include, but not be
limited to, opening (in the morning) and securing (in the afternoon/evening) the
main_gates and entranceways to the Center, deal with minor Center Tenant
issues, and oversee daily maintenance, janitorial services and other similar and
related operating matters at the Center.

4, Section 2 on page 3 of 9of the Lease Agreement is amended as
follows:

2. Operating Expenses for Areas “A”, "B” and “C” shall include all costs
associated with the maintenance and operation of the Premises, including utilities
and Common Area Maintenance (CAM). Utilities and CAM shall include, but are
not limited to, electricity, water, gas, telephone service and garbage disposal.
Annual CAM costs for Fiscal Year 1999-2000 for the South Shore Community
Center, and for purposes of this Lease Agreement, have been calculated, as
determined by the City's Property Management Division, at approximately
$84,000. Lessee will be occupying approximately 4859 3,292 square feet or +4-7
26% of the overall leasable space of 12,672 square feet currently available at the
South Shore Community Center. For the term of this Lease, Lessor and Lessee
agree that the CAM, as defined above, shall be One Thousand Eight Hundred
Fwenty—Six Eighteen 71/00 96/490 Dollars $1626-90) ($1,818.71) per month,
and shall be due and payable by the Lessee in the manner provided above. CAM
costs shall be adjusted accordingly, in the event that the size of the Premises is

increased as a result of-the—RehabilitationProject—and-in—accordance—with-the
redesignated-space-as-reflected-in-Exhibit2-and-Exhibit 2A; the Lessee’s use of

Areas “D” and/or “E”, and in the event that costs associated with maintenance
and operation of the South Shore Community Center increase and on a prorated
share of any other portion of the facility that is used on a part-time or as available
basis.

Notwithstanding the foregoing, it is agreed and understood that lLessee’s
obligation to pay monthly Operating Expenses, as set forth in Section 2 herein,
shall be held in abeyance until such time as the Lessor declares its renovations
of the South Shore Community Center complete and executes leases with all
other non-City tenants in the Center obligating them to pay their pro-rata share of
the Center's Operating Expenses.
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5. Section 15 on page 5 of 9 of the Lease Agreement is amended to add
a second paragraph to read as follows:

Lessor agrees 1o install and/or construct and maintain a “monument” sign on the
exterior, south side of the Center Property, which shall include the Center’s name
and Lessee’s name, along with other names of the Center’s tenants, along with a
brief description of the location of each tenant's respective leased areas. Such
signage shall be subject to any applicable City Code provisions pertaining to the
design and construction of same.

6. Except as otherwise specifically amended herein, all other terms and
conditions of the Lease Agreement by and between the Lessor and Lessee shall
remain in full force and effect. In the event there is a conflict between the
provisions provided herein and the Lease Agreement, the provisions of this First
Amendment shall govern.

IN WITNESS WHEREOF, the Lessor and Lessee have hereunto affixed their
respective hands and seals at the place, and on the day and date first hereinabove
written. Signed, sealed and delivered in the presence of:

Attest: CITY OF MIAMI BEACH, FLORIDA
City Clerk Mayor
Attest: UNIDAD of Miami Beach, Inc.

a Florida corporation not-for-profit

Secretary President

(Print Name) (Print Name)

FADDHPA$ALLAASSET\6STREET.CTR\UNIDAD First Amendment to Lease.DOC

APPROVED ASTO
FORM & LANGUAGE
& FOR EXECUTION
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CITY OF MIAMI BEACH D
COMMISSION ITEM SUMMARY 8

Condensed Title:

A Resoiution Approving A Sublease By And Between Jacques Auger Design Associates, Inc.
(the City’'s Lessee) And Internal Intelligence Service, Inc. (Sublessee) For The Use Of
Approximately Six Hundred Twenty-Seven (627) Square Feet Of Office Space, On The 6th Floor
Of Historic City Hall, Located At 1130 Washington Avenue, Miami Beach, Florida.

Issue:
Shall the Mayor and City Commission approve the Sublease between Jacques Auger Design
Associates and Internal Intelligence Service, Inc?

Item Summary/Recommendation:

Jacques Auger Design Associates occupies 1585 Sq. Ft. of office space on the 8" floor of Historic
City Hall pursuant to a City approved Lease dated 01/08/03, with an initial term of 3 years
(05/01/03 — 04/30/06). On 03/16/05 Internal Intelligence was awarded a contract to provide the
City with unarmed security guard services pursuant to Bid No. 46-03/04. Internal expressed an
interest in locating their offices near the City's Police Department, who would be overseeing the
security services contract, and the City deems that said proximity to the Police Department would
facilitate the contracts oversight. Jacques Auger (who was seeking to sublease a portion of their
space) and Internal have agreed to the terms of a sublease which would be permitted under their
Lease, subject to the City’s approval (which shall not be unreasonably withheld).

The Administration recommends approval of the Sublease.

Advisory Board Recommendation:

Financial Information:

Source of Amount Account Approved
Funds: 1

2

3

4
Finance Dept. Total

City Clerk’s Office Legislative Tracking:
Tim Hemstreet/Jose Damien

Sign-Offs:
B Department Director - . AFsis;ant City Manager City Manager
z i
F:\DDHP\$ALL\ASSET\OLDCITY\AUGER\AUGEI%temaI Sublease SUM.doc 4 O

AGENDA ITEM 67@ _
paTE  S~EOS
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www.miamibeachfl.gov

CITY OF MIAMI BEACH
CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez ,/Z(/
City Manager g

Subject: A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY
OF MIAMI BEACH, FLORIDA, RETROACTIVELY APPROVING A
SUBLEASE BY AND BETWEEN JACQUES AUGER DESIGN
ASSOCIATES, INC. (THE CITY'S LESSEE) AND INTERNAL
INTELLIGENCE SERVICE, INC. (SUBLESSEE) FOR THE USE OF
APPROXIMATELY SIX HUNDRED TWENTY-SEVEN (627) SQUARE FEET

OF OFFICE SPACE, ON THE 6TH FLOOR OF HISTORIC CITY HALL,
LOCATED AT 1130 WASHINGTON AVENUE, MIAMI BEACH, FLORIDA

ADMINISTRATION RECOMMENDATION

Adopt the Resolution.
ANALYSIS

The Lessee

On April 8, 1993, the Mayor and City Commission adopted Resolution No. 93-20757,
approving a Lease Agreement (Lease) between the City of Miami Beach (City) and Auger
Design Associates, Inc. (Auger) for approximately 1585 square feet of office space on the
6™ floor of Historic City Hall, for a term of five (5) years, commencing May 1, 1993, and
ending on April 30, 1998. The Lease also provided Auger, at its discretion, an option to
renew the Lease for an additional five (5) year term, which was exercised accordingly (the
extended term commenced May 1, 1998 and ended April 30, 2003). Prior to the end of the
then existing term, Auger expressed interest in renewing its Lease.

On January 8, 2003, the Mayor and City Commission adopted Resolution No. 2003-25105,
approving a new Lease Agreement (current Lease) between the City and Auger for the
continued use of the Demised Premises. The initial term of the current Lease is for three
(3) years, commencing May 1, 2003, and ending on April 30, 2006.

The Sub-lessee

On March 16, 2005, the Mayor and City Commission approved award of a contract to
Internal Intelligence Service, Inc. (Internal), pursuant to Invitation To Bid No. 46-03/04, to
provide the City with unarmed security guard services. Internal expressed an interest in
locating their offices within close proximity to the Miami Beach Police Department and the
City concurred that doing so would be mutually beneficial to both parties since the Police
Department would be overseeing and managing the security services contract.
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The Sublease Agreement

Auger had previously notified the City of their interest in subleasing a portion of the
Demised Premises, which is permitted under the terms of the current Lease. The current
Lease provides that subleases, in whole or in part, may be pursued by Auger subject to the
City’s approval, which shall not be unreasonably withheld.

Auger and Internal have agreed to the terms contained in the attached Commercial
Sublease Agreement (Exhibit “A”), for Internal’s use of approximately 627 square feet of
the 1585 square foot Demised Premises currently occupied by Auger on the 6" floor of
Historic City Hall. The term of the sublease is for a one year period (May 1, 2005 through
April 30, 2006), and will expire concurrently with the term of Auger's current Lease term.
Rent for the sublease is based on a pro-rata basis consistent with the rent currently being
paid to the City by Auger. The sublease is also subject to the terms and conditions of the
current Lease between the City and Auger.

The Administration has reviewed Auger’s request to sublease and determined that it was
appropriately submitted. Moreover, the sublease between Auger and Internal would serve
to benefit all parties concerned and approval of same is recommended.

JMG:TH:JD:rd
Attachment

P

FADDHP\SALLAMASSET\OLDCITY\AUGER\AUGER Internal Sublease MEM.doc

e
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RESOLUTION NO.

A RESOLUTION OF THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH,
FLORIDA, RETROACTIVELY APPROVING A
SUBLEASE BY AND BETWEEN JACQUES AUGER
DESIGN ASSOCIATES, INC. (THE CITY’S LESSEE)
AND INTERNAL INTELLIGENCE SERVICE, INC.
(SUBLESSEE) FOR THE USE OF APPROXIMATELY
SIX HUNDRED TWENTY-SEVEN (627) SQUARE
FEET OF OFFICE SPACE, ON THE 6TH FLOOR OF
HISTORIC CITY HALL, LOCATED AT 1130
WASHINGTON AVENUE, MIAMI BEACH, FLORIDA

WHEREAS, on April 8, 1993, the Mayor and City Commission adopted
Resolution No. 93-20757, approving a Lease Agreement (Lease) between the City
of Miami Beach (City) and Jacques Auger Design Assomates Inc. (JADA) for
approximately 1585 square feet of office space on the 6" floor of Historic City Hall,
located at 1130 Washington Avenue, Miami Beach, Florida (Demised Premises);
and

WHEREAS, the initial term of the Lease was for five (5) years, commencing
May 1, 1993, and ending on April 30, 1998, and included an additional five (5) year
option to renew at JADA's discretion; and

WHEREAS, in March 1997, the City was notified by JADA of its intent to
exercise its option to renew, which commenced May 1, 1998, and ended on April
30, 2003; and

WHEREAS, several months prior to the expiration of the Lease term, JADA
expressed interest in maintaining its offices at Historic City Hall, and requested that
the City consider renewing its Lease, once again, upon expiration of the existing
term; and

WHEREAS, on January 8, 2003, the Mayor and City Commission adopted
Resolution No.2003-25105, approving a new Lease Agreement (current Lease)
between the City and JADA for the Demised Premises; and

WHEREAS, the initial term of the current Lease is for three (3) years,
commencing May 1, 2003, and ending on April 30, 2006; and

WHEREAS, on March 16, 2005, the Mayor and City Commission approved

award of a contract to Internal Intelligence Service, Inc. (IISI), pursuant to Invitation
To Bid No. 46-03/04, to provide the City with unarmed security guard services; and

107



WHEREAS, [IS] expressed an interest in locating its offices within close
proximity to the Miami Beach Police Department and the City concurred that doing
so would be mutually beneficial; and

WHEREAS, the Lease allows JADA to sublease, in whole or in part, with the
City’s approval, which shall not be unreasonably withheld; and

WHEREAS, JADA had previously notified the City of its interest in
subleasing a portion of the Demised Premises; and

WHEREAS, the City, JADA and IISI| have agreed to the terms contained in
the attached Commercial Sublease Agreement (Exhibit “A”), for 1ISI’'s use of a
portion of the Demised Premises; and

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA, that the Mayor and
City Commission herein retroactively approve a sublease by and between Jacques
Auger Design Associates, Inc. and Internal Intelligence Service, Inc. for the use of
approximately six hundred twenty-seven (627) square feet of office space, on the
6th floor of Historic City Hall, located at 1130 Washington Avenue, Miami Beach,
Florida.

PASSED AND ADOPTED THIS _18" day of May , 2005.

Attest:

CITY CLERK MAYOR

FADDHP\SALLMASSET\OLDCITNAUGER\AUGER INTERNAL SUBLEASE RES.DOC

APPROVED ASTO
FORM & LANGUAGE
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— Exhibit “A”

COMMERCIAL SUBLEASE AGREEMENT

This Sublease Agreement (“Sublease”) is entered as of __ Apmni 8, 2005 , 2005
by and between Jacques Auger Design Associates, Inc. (“Sublessor”) and Internal Intelligence
(“Subtenant”). Sublessor and Subtenant may collectively be referred to as the “Parties.”

WHEREAS, Sublessor entered into a lease agreement dated May 1, 2003 between the
Sublessor and City of Miami Beach (“Landlord”) for the premises located at: 1130
Washington Avenue, 6" floor, Miami Beach, Florida 33139 (the “Premises™) for a term
ending on April 30, 2006 (the “Master Lease Agreement”); and

WHEREAS, Sublessor and Subtenant wish to enter into this Sublease.
NOW, THEREFORE, the Parties agree as follows:

1. SUBLEASE PREMISES: Sublessor hereby subleases a portion of the Premises shown/
described on Exhibit A attached hereto (the “Sublease Premises”).

2. SUBLEASE TERM: The Sublease will begin on May 1, 2005 (begin date) and will end on
April 30, 2006 (end date) (Sublease Term).

3. LEASE PAYMENTS: Subtenant agrees to pay to Sublessor the following:

Rent: As rent,.including maintenance & sales tax, for the Sublease Premises the amount
of $1,302. 95 each month in advance on the first day of each month at: 1130 Washington
Avenue, 6" floor, Miami Beach, Florida 33139. If the Sublease Term does not start on

the first day of the month or end on the last day of the month, the Rent will be prorated
accordingly.

4. LATE CHARGES: If any amount under this Sublease is more than 10 days late, Subtenant
agrees to pay a late fee of §__150.00 . Failure of Subtenant to pay said amount within five (5)
days after written notice from Sublessor shall constitute an Event of Default under Master Lease.

S. INSUFFICIENT FUNDS: Subtenant agrees to pay the charge of § _25.00 for each check
that is returned for lack of sufficient funds.

6. BUSINESS TAXES: Subtenant shall pay all business taxes in respect of the business carried
on in or upon the Sublease Premises.

7. SECURITY DEPOSIT: At the signing of this Sublease, Subtenant shall deposit with
Sublessor, in trust, a security deposit equal to one monit’s rent as security for the performance
by Subtenant of the terms under this Sublease and for ary damages caused by Subtenant,
Subtenant’s family, agents or visitors to the Sublease Przmises during the Sublease Term.
However, Sublessor is not just limited to the security deposit amount and Subtenant

N 21

Initi; [
Sublessor :
Subtena
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Commercial Sublease - Page - 2 -

remains liable for any balance. Subtenant shall not apply or deduct any portion of any security
deposit from the last or any month's rent. Subtenant shall not use or apply any such security
deposit at any time in lieu of payment of rent. If Subtenant breaches any terms or conditions of
this Sublease, Subtenant shall forfeit any deposit, as permitted by law.

8. QUIET ENJOYMENT: Subtenant shall be entitled o quiet enjoyment of the Sublease
Premises, and neither Sublessor nor Landlord will interfere with that right, as long as Subtenant
pays the Base Rent and Other Charges in a timely manner and performs all other obligations
under this Sublease.

9. POSSESSION AND SURRENDER OF PREMISES: Subtenant shall be entitled to
possession of the Sublease Premises on the first day of the Sublease Term. At the expiration of
the Sublease, Subtenant shall peaceably surrender the Sublease Premises to Sublessor or
Sublessor’s agent in good condition, as 1t was at the commencement of the Sublease, reasonable
wear and tear excepted.

10. CONDITION OF PREMISES: Subtenant or Subtenant’s agent has inspected the Sublease
Premises, the fixtures, the grounds, building and improvements (including but not limited to the
electrical, HVAC and fire sprinkler systems, security, environmental aspects, and compliance
with the requirements of the Americans with Disabilities Act) and acknowledges that the
Sublease Premises are in good and acceptable condition and suitable for Subtenant’s intended
use. If at any time during the term of this Sublease, in Subtenant’s opinion, the conditions
change, Subtenant shall promptly provide reasonable notice to Sublessor.

11. OBLIGATIONS UNDER MASTER LEASE: Subtenant acknowledges the receipt of a
copy of the Master Lease, as attached hereto as Exhibit B.

A. Subtenant agrees that all terms and conditions of the Master Lease are hereby
incorporated into this Sublease except for those provisions of the Master Lease that
are directly contradicted by this Sublease, in which event the terms of this Sublease
shall control over the Master Lease.

B. Subtenant will comply with the terms in the Master Lease and will avoid actions or
inactions that would constitute a breach or default of Sublessor’s obligations in the
Master Lease.

C. If Subtenant desires to do perform any act that requires the consent/approval of
Landlord, Subtenant shall also be required to first obtain the consent/approval of

Sublessor (Sublessor’s right to withhold consent or approval shall be independent of
Landlord’s right).

12. SEVERABILITY: If any part or parts of this Subicase shall be held unenforceable for any
reason, the remainder of this Sublease shall continue in full force and effect. If any provision of
this Sublease is deemed invalid or unenforceable by any court of competent jurisdiction, and if

limiting such provision would make the provision valid, then such provision shall be deemed to

be construed as so limited. \
e B

Inigi
Sublessor
Subtenan
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13. BINDING EFFECT: The covenants and conditior:s contained in the Sublease shall apply to
and bind the parties and the heirs, legal representatives, successors and permitted assigns of the
Parties.

14. ENTIRE AGREEMENT: This Sublease constitutes the entire agreement between the
Parties and supersedes any prior understanding or representation of any kind preceding the date
of this Sublease. There are no other promises, conditions, understandings or other agreements,
whether oral or written, relating to the subject matter of this Sublease. This Sublease may be
modified in writing and must be signed by both Parties.

15. GOVERNING LLAW: This Sublease shall be governed by and construed in accordance
with the laws of the State of Florida.

16. NOTICE: Any notice required or otherwise given pursuant to this Sublease shall be in
writing and mailed certified return receipt requested, postage prepaid, or delivered by overnight
delivery service, if to Subtenant, at the Premises and if to Sublessor, to 1130 Washington
Avenue, 6™ floor, Miami Beach, Florida 33139. Either party may change such addresses from
time to time by providing notice as set forth above.

17. WAIVER: The failure of either party to enforce anv provisions of this Sublease shall not be
deemed a waiver or limitation of that party's right to subsequently enforce and compel strict
compliance with every provision of this Sublease. The acceptance of rent by Sublessor or
Landlord does not waive Sublessor’s right to enforce any provisions of this Sublease.

18. LEGAL FEES: In the event of any legal action by the parties arising out of this Sublease,

the losing party shall pay the prevailing party reasonable attorneys' fees and costs in addition to
all other relief.

ADDITIONAL PROVISIONS:

Any additional sub-let agreement is subject to Sublessor receiving the option to renew lease from
Landlord beyond April 30, 2006.

Subtenant will incur all construction & labor costs for re-configuration of Premises to include
separate office space for Subtenant.

ISublesso
Stithtengnt
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IN WITNESS WHEREOF, the parties have caused this Sublease to be executed the day and year
first above written.

SUBLESSOR: SUBTENANT:

\Thedils @k@f Z}f& /éﬁf) ‘Z;W Z\V[éﬂ:m\a&(

Tpeguss._ ol Lol 4.
(N (Name)

ame)

01)9/\/[ . M@V//

(Po ion) (Pos Gn)
e b, 2

/ YANDLORD"S CONSENT .~
If Landlord’s consent is notrequired check here{ 1.

The undersigned, Landlord in the Master Lease, hereby consents to the foregoing Sublease
Agreement.

LANDLORD:

(Name)

(Position)

Date:

OTHER REQUIRED CONSENTS

If no other consents are required check here [ ]

The undersigned, , hereby consents to the
foregoing Sublease Agreement.

(Name)

Date:
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LEASE AGREEMENT

N

THIS LEASE AGREEMENT, made this 8th day of January, 2003, by and between
the CITY OF MIAMI BEACH, a Florida municipal corporation, (hereinafter referred to as
“City” or “Landiord”), and JACQUES AUGER DESIGN ASSOCIATES, INC., a Florida
corporation, (hereinafter referred to as “Tenant”).

Demised Premises.

Landlord, in consideration of the rentals hereinafter reserved to be paid and of the
covenants, conditions and agreements to be kept and performed by the Tenant,
hereby leases, lets and demises to the Tenant, and Tenant hereby leases and hires
from the Landlord, those certain premises hereinafter referred to as the “Demised
Premises”, located in the City of Miami Beach, 1130 Washington Avenue, 6" Floor,
(a.k.a. Historic City Hall), Miami Beach, Florida 33139, and more fully described as
follows:

)
<D
-
—

l.

Sixth floor office space: encompassing one thousand five hundred
eighty five square feet (1,585 sq. ft.) on the 6th floor (total leasable
space). Such space on the 6th floor is specified in “Exhibit A", which
is hereby made a part of this Lease Agreement.

The Tenant shall be entitied to have and to hold the Demised Premises for
an initial term of three (3) years, commencing on the 1st day of May, 2003
(Commencement Date), and ending on the 30th day of April, 2006.

Landlord, at its sole discretion, may provide Tenant an option to extend the
initial term of this Lease Agreement for one additional two-year term. In the
event Tenant wishes to request said option, Tenant shall communicate said
request, in writing, to Landlord at least 180 days prior to the end of the
current Lease term. Landlord’s response to said request will be provided to
Tenant, in writing, no later than sixty (60) days after receipt of said written
request from Tenant.

Base Rent: Base Rent for the Demised Premises shall begin to accrue on
May 1, 2003 (the Commencement Date), and shall be based upon a total
leasable space of 1,585 square feet.

3.1.1 Base Rent for the Demised Premises shall total seventeen
thousand one hundred eighteen dollars ($17,118.00) per year,
payable in monthly instaliments of one thousand four hundred
twenty six dollars ($1,426 DU)

3.1.2 Base Rent shall be due and payable on the first day of each
month throughiout the term herein.

1
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3.1.3

The Base Rent amount due pursuant to this Section 3 shall be
increased annually, on the anniversary of the Commencement
Date of the Lease, in increments of three (3%) percent per year,
throughout the term of the Lease or any extension thereof. erby
the-Gensumer-Rriee-tndex-

3.2  Additional Rent: In addition to the monthly Base Rent, as set forth in Section

3.1, Tenant shall also pay to Landlord Additional Rent as provided below:

3.2.1

Operating Expenses: For the first lease year, Tenant shall pay
Landlord one thousand four hundred seventy nine dollars and
thirty-three cents ($1,479.33) per month, towards “Operating
Expenses” which are defined as follows:

“Operating Expenses” shall mean the total cost and expenses
incurred by Landlord in operating, repairing, and maintaining the
Common Facilities (hereinafter defined) actually used, or the
Common Facilities (hereinafter defined) available for use by the
Tenant and its employees, agents, servants, customers and
invitees, excluding only the items included within the Base Rent
amount.

Tenant agrees and understands that the costs incurred by the
Landlord for Cperating Expenses may increase or decrease, and
as such the Tenant's pro-rata share of Operating Expenses for the
first year of the lease term, as set forth in this Paragraph 3.2.1,
may increase or decrease accordingly.

For purposes of this Paragraph 3.2.1, Operating Expenses shall
be computed based on “Tenant's Proportionate Share” (see
Paragraph 11.3). )

“Common Facilities” shall mean all areas, space, equipment and
special services, including without limitation and if provided, water
service to the building, sewer service to the building, costs

2
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3.3

3.2.2

3.23

3.2.4

incurred for gardening and/or landscaping, repairing and
maintaining elevator(s), painting, janitorial services {except for
areas within the Demised Premises), lighting, cleaning, repairing
and maintaining sprinkler systems, water pipes, air-conditioning
systems, temperature control systems, and security systems, fire
alarm repair and maintenance and other equipment in the
common areas and the exterior and structural portions of the
building, paving and repairing, patching and maintaining the
walkways, and cleaning adjacent areas, management fees and
the Landlord’s employment expenses to employees furnishing and
rendering any services to the common areas, together with an
additional administration charge equal to fifteen percent (15%) of
ali other expenses included in the annual common area expenses,
provided by the Landlord for the common or joint use and/or
benefit of the occupants of 1130 Washington Avenue, their
employees, agents, servants, customers and other invitees.

Property Taxes: The Property Tax Payment shall be payablie by
Tenant, in accordance with Section 11. The Property Tax
Payment for Property Tax Year 2003 is estimated at zero dollars
($0.00).

Insurance: See Section 10

Sub-Lessee Rent: Landlord has herein approved that certain
Sublease between Tenant and LRN, Inc., dated January 1, 2001,
which was previously approved by the Mayor and City
Commission as part of Tenant’s previous lease agresment, which
concurrently expire on April 30, 2003. The Landlord's share of the
Sub-Lessee’s rent shall be payable by Tenant, in accordance with
Section 12.4 and 12.4.1. Sub-Lessee Rent for the sub-leased
area shall total two thousand one hundred twenty dollars
($2,120.00) per year, payable in monthly installments of one
hundred seventy six dollars and sixty-seven cents ($176.67), for
the first Lease year.

Sales Tax: Concurrent with the payment of the monthly installment of Base

Rent and Additional Rent provided herein, the Tenant shall also inciude any

and all additional sums for all applicable sales and use tax, now or hereafter
prescribed by State, Federal or locai law, and now described by Florida
Statute 212.031, presently at the rate of seven (7%) percent of the rental
payments.

Location for Paymenis.

All rents or other payments due hereunder shall be paid to the City of Miami Beach
at the following address: City of Miami Beach

Finance Department
c/o Revenue Manager
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1700 Convention Center Drive
Miami Beach, Florida 33139

Parking.

5.1

Tenant may request, from the Gity’s Parking Department, the non-exclusive
use of up to four (4) parklng spaces, i-available, at Municipal Parking
Garage 2-A located at 12" Street and Drexel Avenue. Rates for said spaces
are subject to change in accordance with the City's Parking Rate Ordinance,

and are currently $60.00 per month, plus applicable sales and use tax per
space.

Security Deposit.

6.1

6.2

6.3

6.4

6.5

The Landlord acknowledges receipt of Tenant’s Security Deposit, in the sum
of six thousand dollars ($6,000.00). Said Security Deposit is to ensure the full
and faithful performance by the Tenant of each and every term, covenant
and condition of this Lease. In the event that Tenant defaults in respect of
any of the terms, provisions, covenants and conditions of this Lease,
including but not limited to, the payment of any rentals, the Landlord may
use, apply or retain the whole or any part of the Security Deposit for the
payment of such rentals in default or any other sum which the Landlord may
expend or be required to expend by reason of the Tenant’s default, including
any damages or deficiency in the re-letting of the Demised Premises,
whether such damages or deficiency may accrue or after summary
proceedings or other re-entry by Landlord,

In the event that the Tenant shall fully and faithfully comply with all of the
terms, provisions, covenants and conditions of this Lease, the Security
Deposit or any balance thereof shall be returned to the Tenant, without
interest, upon the expiration of the Lease and peaceful surrender of the
Demised Premises.

Landlord shall not be required to keep the Security Deposit in a segregated
account and the Security Deposit may be commingled with other funds of
Landlord and in no event shall the Tenant be entitled to any interest on the
Security Deposit.

In the event of a bona fide sale of the Property wherein the Demised
Premises is located, subject to this Lease, the Landlord shall have the right
to transfer the Security Deposit to the vendee for the benefit of the Tenant
and the Landlord shall be considered by the Tenant free from all liability for
the return of such Security Deposit, and the Tenant agrees to look to the new
landiord solely for the return of the Security Deposit, if such Security Deposit
is actually transferred, and it is agreed that this shall apply to every transfer
or assignment made of the Security Deposit to any new landlord.

The Security Deposit under this Lease shall not be assigned or encumbered
by the Tenant without the prior written consent of the Landlord. It is
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expressly understood that the issuance of a warrant and the lawful re-entry
to the Demised Premises by the Landlord for any default on the part of the
Tenant, prior to the expiration of the term of this Lease, shall not be deemed
such termination of this L.ease as to antitle the Tenant to recovery of the
Security Deposit and the Security Deposit shall be retained and remain the
possession of the Landlord.

7. Use and Possession of Demised Premises.

7.1

7.2

The Demised Premises shall be used by the Tenant solely as a full service
graphic communications office and any and all activities related to the
foregoing. Said Premises may be open for operation daily a-minimum-of
five-{5)-days-a-week, with normal hours of operation being from Monday
through Friday 9:00 A.M. to 5:00 P.M. These days and hours of operation
shall not otherwise be modified without the prior written notice to approval-of
the City Manager—which—appreval-shall-net-be—unreasenably—withheld.
Nothing herein contained shall be construed to authorize hours contrary to
the laws governing such operations.

It is understood and agreed that the Demised Premises shall be used by the
Tenant during the term of this Lease only for the above purposes, and forno
other purposes or uses whatsoever. Tenant will not make or permit any use
of the Demised Premises that, directly or indirectly, is forbidden by public
law, ordinance or government regulation, or that may be dangerous to life,
limb or property. Tenant may not commit waste on the Demised Premises,
use the Demised Premises for any illegal purpose, or commit a nuisance on
the Demised Premises. In the event that the Tenant uses the Demised
Premises for any purposes not expressly permitted herein, then the Landlord
may declare this Lease in default pursuant to Section 18, or without notice to
Tenant, restrain such improper use by injunction or other legal action.

8. improvements.

8.1

Tenant shall, at its own cost and expense, construct or cause to be
constructed, all improvements to the Demised Premises reasonably
necessary for it to carry on its permitted use(s), as set forth above. The plans
for such improvements shall be submitted to the Landlord for the Landlord’s
prior written consent, which will not be unreasonably withheld or delayed. All
permanent (fixed) improvements to the Demised Premises shall remain the
property of the Landlord upon termination of the Lease. Upon the lawful
termination of the Lease, all personal property and trade fixtures may be
removed by the Tenant from the Demised Premises without damage to the
Demised Premises. The failure of Tenant to complete the improvements and
be granted a Certificate of Occupancy within a reasonable time from the date
of execution of this Lease shall be deemed a default by Tenant. Tenant will
permit no liens to attach to the Demised Premises arising from, connected
with or related to the construction of the improvements. Moreover, such
construction shall be accomplished through the use of licensed, reputable

118



8.2

contractors who are acceptabie to Landlord. Any and all permits and or
licenses required for the installation of improvements shall be the sole
responsibility of Tenant.

The above requirements for submission of plans and the use of specific
contractors shall not apply to maintenance or repairs which do not exceed
$1,000.00, provided that the work is not structural, and provided that it is
permitted by applicable law.

9. Landlord’s Right of Entry.

8.1

9.2

9.3

The Landlord, or its authorized agent or agents, shall have the right to enter
upon the Demised Premises at all reasonable times for the purpose of
inspecting same, preventing waste, making such repairs as the Landlord may
consider necessary and for the purpose of preventing fire, theft or vandalism.
However, Landlord agrees that whenever possible, Landlord shall provide
reasonable notice, in writing, to Tenant, unless the need to enter the
Demised Premises is an emergency, as deemed by Landlord at its sole
discretion, which if not immediately addressed could cause property damage,
loss of life or limb, or other injury to persons. Nothing herein shall imply any
duty on the part of the Landlord to do any work that under any provisions of
this Lease the Tenant rnay be required to perform, and the performance
thereof by the Landiord shall not constitute a waiver of the Tenant’s default.

If the Tenant shall not be personally present to open and permit entry into
the Demised Premises at any time, for any reason, and any entry thereon
shall be necessary or permissible, the Landlord, or its agents, may enter the
Demised Premises by master key, or may forcibly enter the Demised
Premises without rendering the Landiord or such agents liable therefore.

Tenant shall furnish Landlord duplicate keys to all locks including exterior
and interior doors upon the effective date of this Lease Agreement. Tenant
shali not change the locks to the Demised Premises without the prior written
consent of Landlord, not to be unreasonably withheld, and in the event such
consent is given Tenant shall furnish lLandlord duplicate keys to said locks in
advance of their installation.

10.Tenant’s Insurance.

10.1

The Tenant shall, at its sole cost and expense, comply with all insurance
requirements of the Landlord. It is agreed by the parties that the Tenant
shall not occupy the Demised Premises until proof of the following insurance
coverages have been fumished to and approved by the City’s Risk Manager:

10.1.1  Comprehensive General Liability in the minimum amount of
$1,000,000 per occurrence for bodily injury and property damage.
The City of Miami Beach and the Miami Beach Redevelopment
Agency must be named as additional insured parties on this
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11.

10.2

policy.

10.1.2  Workers Compensation and Employers Liability coverage in
accordance with Florida statutory requirements.

10.1.3  All-Risks property and casuaity insurance, written at a minimum of
80% of replacement cost value and with replacement cost
endorsement, covering all of Tenant's personal property in the
Demised Premises (including, without limitation, inventory, trade
fixtures, floor coverings, furniture and other property removable by
Tenant under the provisions of the Lease) and all leasehold
improvements installed in the Demised Premises by or on behalf
of Tenant.

Proof of these coverages must be provided by submitting original certificates
of insurance. All policies must provide thirty (30) days written notice of
cancellation to both the City’s Risk Manager and Asset Manager at 1700
Convention Center Drive, Miami Beach, Florida, 33139. All insurance
policies shall be issued by companies authorized to do business under the
laws of the State of Florida and must have a rating of B+:VI or better per
A.M. Best's Key Rating Guide, latest edition, and certificates are subject to
the approval of the City’s Risk Manager.

Property Taxes and Assessments. For the purposes of this Section and other

provisions of this Lease:

11.1

11.2

11.3

11.4

The term “Property Taxes” shall mean (i) the real estate taxes, assessments,
and special assessments of any kind which may be imposed upon the tax lot
on which the building is constructed (the “Land”} and (ii) any expenses
incurred by Landlord in obtaining a reduction of any such taxes or
assessments.

The term “Property Tax Year” shall mean the period of twelve (12) calendar
months, beginning on January 1* of each year.

The term “Tenant's Proportionate Share” shall mean the ratio that the square
footage of the Demised Premises (1,585 square feet) bears to the square
footage of the leasable space (32,238 square feet) in the entire building.

Tenant shall pay, as Additionai Rent pursuant to Section 3.2.2, for such
Property Tax Year an amount (“Property Tax Payment”} equal to Tenant's
Proportionate Share of the Property Taxes, if any, for such Property Tax
Year. If a Property Tax Year ends after the expiration or termination of the
term of this Lease, the Property Tax Payment therefore shall be prorated to
cofrespond to that portion of such Property Tax Year occurring within the
term of this Lease. The Property Tax Payment shall be payable by Tenant
along with the rent on the first day of each month in accordance with the
provisions of Section 3.3.2. The monthly Property Tax Payment shall be
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equivalent to 1/1 o™ of the estimated yearly taxes, based on the previous
year's actual taxes. A copy of the tax bill(s) or other evidence of such taxes
issued by the taxing authorities, together with Landlord’s computation of the
Property Tax Payment, will be made available to Tenant once received from

~ the taxing authorities, if requested by Tenant. Tenant shall pay any

difference in the amount between the estimated property taxes and the
actual property taxes to Landlord immediately upon receipt of request for
said payment from the Landiord.

12.  Assignment and Subletting.

12.1.

12.2

12.3

Tenant shall not have the right to assign or sublet the Demised Premises, in
whole or in part, without the prior written consent of Landlord which shall not
be unreasonably withheld. Such written consent is not a matter of right and
Landiord is not obligated to give such consent. If granted as provided herein,
the making of any assignment or sublease will not release Tenant from any
of its obligations under this Lease. A sale or transfer of a majority interest of
the stock of Tenant's corporate entity shall be deemed an assignment, and
for purposes of this Lease Agreement, the Landlord shall have the right to
approve the new majority owner. Said approval shall be provided in writing.
A change in majority interest shall not be deemed to occur if ownership
interests change among any of the Tenant’s current shareholders. However,
any such change in majority interest shall be communicated to the Landlord
in writing immediately upon said occurrence. Tenant is prohibited from
assigning or subletting this Lease to any person or entity which is not of the
same or higher financial responsibility as Tenant, as shall be determined by
Landlord, in its sole judgment and discretion.

Any consent by the Landlord to any act of assignment shall apply only to the
specific transaction thereby authorized. Such consent shall not be construed
as a waiver of the duty of the Tenant or the legal representatives or assigns
of the Tenant, to obtain from the Landlord consent to any other or
subsequent assignment, or as modifying or limiting the rights of the Landlord
under the foregoing covenants of the Tenant not to assign without such
consent.

Any violation of the provisions of this Lease, whether by act or omissions, by
assignee, sub-tenant, or under-tenant or occupant, shall be deemed a
violation of such provision by the Tenant, it being the intention and meaning
of the parties hereto, that the Tenant shall assume and be liable to the
Landlord for any and all acts and omissions of any and all assignees, sub-
tenants, or under-tenants or occupants. If the Lease be assigned, the
Landlord may and is hereby empowered to collect rent from the assignee; if
the Demised Premises or any part thereof be underlet or occupied by any
person, other that the Tenant, the Landlord, in the event of the Tenant's
default, may, and is hereby empowered to, collect rent from the under-tenant
or occupants; in either of such events, the Landlord may apply the net
amount received by it for rent herein reserved, and no such collection shall
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12.4

be deemed a waiver of the covenant herein against assignment or the
acceptance of the assignee, under-tenant or occupant as tenant, or a
release of the Tenant from the further performance of the covenants herein
contained on the part of the Tenant.

Notwithstanding the provisions of this Paragraph 12, Landlord herein
approves that certain Sublease between Tenant and LRN, Inc., dated
January 1, 2001, which was previously approved by the Mayor and City
Commission as part of Tenant's previous lease agreement, which
concurrently expire on April 30, 2003. Said Sublease contains a provision to
automatically renew, on a month-to-month basis, until terminated by written
notice. In the event that this Lease Agreement expires or is otherwise
terminated by Landlord, Tenant herein acknowledges that said Sublease
shall not survive said expiration or termination of this Agreement and as a
result of same shall be null and void and of no further force or effect. A copy
of the Sublease between Tenant and LRN, Inc. is attached hereto and
incorporated herein as “Exhibit B”.

12.4.1 Tenant shall pay, as Additional Rent pursuant to Section 3.2.4, for
each Lease Year an amount {(“Sub-Lessee Rent) equal to fifty percent
(50%) of the difference between the sum of the amounts due to the
Landlord for Tenant’s Base Rent (3.1.1), Operating Expenses (3.2.1),
and Propenty Taxes (3.2.2) for that portion of the Demised Premises
being sublet (currently 80 square feet) and the amount due to the
Tenant by its Sub-Lessee for said sublet area, including any
subsegquent increases in Sub-Lessee’s rent, as may be provided for in
any Landlord approved Sublease that may be in effect during the term
of this Lease Agreement, or any extensions thereof.

13. Maintenance and Repair.

13.1

Tenant shall maintain the Demised Premises and the fixtures and
appurtenances therein, and at its sole cost and expense shall make all
repairs thereto as and when needed to preserve them in good working order
and condition. Landlord shall be responsible for the maintenance of the roof,
the exterior of the building, the structural electrical and plumbing (other than
plumbing surrounding any sink within the Demised Premises), the common
areas and the chilled water supply system, and those items addressed in
paragraph entitled “Common Facilities”, in Section 3.2.1 herein. Landlord
shall maintain and/or repair those items that it is responsible for, so as to
keep same in proper working condition. Tenant shall also be responsible for
all interior walls and doors the%ﬁeneﬁaﬁd-e*teﬂemfﬁl-wmdews—aﬂédeere—



14.

13.2

13.3

13.4

13.5.

All damage or injury of any kind to the Demised Premises and to its fixtures,
glass, appurtenances, and equipment, if any, or to the building fixtures,
glass, appurtenances, and equipment, if any, except damage caused by the
wrongful acts or negligence of the Tenant, shall be the obligation of Tenant,
and shall be repaired, restored or replaced promptly by Tenant at its sole
cost and expense to the satisfaction of Landiord.

All of the aforesaid repairs, restorations and replacements shall be in quality
and class equal to the original work or installations and shall be done in good
and workmanlike manner.

If Tenant fails to make such repairs or restorations or replacements, the
same may be made by the Landlord, at the expense of Tenant, and all sums
spent and expenses incurred by Landlord shall be collectable as Additional
Rent and shall be paid by Tenant within ten (10) days after rendition of a bill
or statement thereof. IN ALL OTHER RESPECTS, THE DEMISED
PREMISES ARE BEING LEASED IN ITS PRESENT “AS IS” CONDITION.

It shall be Tenant’s obligation to insure that any renovations, repairs and/or
improvements made by Tenant to the Demised Premises comply with all
applicable building codes and life safety codes of governmental authorities
having jurisdiction.

Governmental Regulations.

The Tenant covenants and agrees to fulfill and comply with all statutes, ordinances,
rules, orders, regulations, and requirements of any and all governmental bodies,
including but not limited to Federal, State, Miami-Dade County, and City
governments, and any and all of their departments and bureaus applicable to the

10
123



15.

16.

17.

Demised Premises and shall also comply with and fulfill all rules, orders, and
regulations for the prevention of fire, all at Tenant's own cost and expense. The
Tenant shall pay all cost, expenses, claims, fines, penalties, and damages that may
be imposed because of the failure of the Tenant to comply with this Section, and
shall indemnify and hold harmless the Landlord from all liability arising from each
non-compliance. ‘

Liens.

Tenant will not permit any mechanics, laborers, or materialman’s liens to stand
against the leased premises or improvements for any labor or materials to Tenant or
claimed to have been furnished to Tenant's agents, contractors, or sub-tenants, in
connection with work of any character performed or claimed to have performed on
said premises, or improvemenits by or at the direction or sufferance of the Tenant,
provided however, Tenant shall have the right to contest the validity or amount of
any such lien or claimed lien. in the event of such contest, Tenant shall give the
Landlord reasonable security as may be demanded by Landlord to insure payment
thereof and prevent sale, foreclosure, or forfeiture of the premises orimprovements
by reasons of such non-payment. Such security need not exceed one and one half
(1-1/2) times the amount of such lien or such claim of lien. Such security shall be
posted by Tenant within ten (10) days of written notice from Landlord, or Tenant
may “bond off” the lien according to statutory procedures. Tenant will immediately
pay any judgment rendered with all proper cost and charges and shall have such
lien released or judgment satisfied at Tenant’s own expense.

Enforcement.

Tenant agrees to pay the Base Rent and any Additional Rent herein reserved atthe
time and in the manner aforesaid, and should said rents herein provided, at any
time remain due and unpaid for a period of fifteen (15) days after the same shall
become due, the Landlord may exercise any or all options available to it hereunder,
which options may be exercised concurrently or separately or the Landlord may
pursue any other remedies enforced by law.

Condemnation.

17.1  If at any time during the term of this Lease and any renewal term hereunder,
all or any part or portion of the building in which the Demised Premises are
located, sufficient in size, to cause the Demised Premises to be
untenantable, is taken, appropriated, or condemned by reason of Eminent
Domain proceedings (except if the Eminent Domain proceedings are initiated
by the City of Miami Beach), then this Lease shall be terminated as of the
date of such taking, and shall thereafter be completely null and void, and
neither of the parties herato shall thereafter have any rights against the other
by reason of this Lease or anything contained therein, except that any rent
prepaid beyond the date of such taking shall be prorated to such date, and
the Tenant shall pay any and all rents, additional rents, utility charges, or
other costs including excess taxes for which it is liable under the terms of this
Lease, up to the date of such taking.

11
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17.2 Except as hereunder provided, Tenant shall not be entitled to participate in
the proceeds of any award made to the Landlord in any such Eminent
Domain proceeding, excepting, however, the Tenant shall have the right to
claim and recover from the condemning authority, but not from the Landlord,
such compensation as may be separately awarded or recoverable by Tenant
in Tenant’s own right on account of any and all damage to Tenant's business
by reasons of the condemnation and for or on account of any cost or loss
which Tenant might incur in removing Tenant’s furniture and fixtures.

18.  Default.

18.1 Default by Tenant: At the Landlord’'s option, any of the following shall

constitute an Event of Default under this Lease:

18.1.1

18.1.2

18.1.3

18.1.4

18.1.5

18.1.6

18.1.7

18.1.8

The Base Rent, Additional Rent, or any instaliment thereof is not
paid promptly when and where due within fifteen (15) days of due
date and if Tenant shall not cure such failure within five (5) days
after receipt of written notice from Landlord specifying such
default;

Any other payment provided for under this Lease is not paid
promptly when and where due;

The Demised Premises shall be deserted, abandoned, or vacated,

The Tenant shall fail to comply with any material term, provision,
condition or covenant contained herein other than the payment of
rent and shall not cure such failure within thirty (30) days after the
receipt of written notice from Landlord specifying any such default;
or such longer period of time acceptable to Landlord, at its sole
discretion;

Receipt of notice of violation from any governmental authority
having jurisdiction dealing with a code, regulation, ordinance orthe
like, which remains uncured for a period of thirty (30) days from its
issuance, or such longer period of time acceptable to Landlord, at
its sole discretion;

Any petition is filed by or against Tenant under any section or
chapter of the Bankruptcy Act, as amended, which remains
pending for more than sixty (60) days, or any other proceedings
now or hereafter authorized by the laws of the United States or of
any state for the purpose of discharging or extending the time for
payment of debts;

Tenant shall become insolvent,

Tenant shall make an assignment for benefit of creditors;

12

125



18.1.9

A receiver is appointed for Tenant by any court and shall not be
dissolved within thirty (30) days thereatfter; or :

18.1.10 The leasehold interest is levied on under execution.

19. Rights on Default.

19.1

Rights on Default: In the event of any default by Tenant as provided herein,

Landiord shall have the option to do any of the following in addition to and
not in limitation of any other remedy permitted by law or by this Lease;

19.1.1

19.1.2

19.1.3

Terminate this Lease, in which event Tenant shall immediately
surrender the Demised Premises to Landlord, but if Tenant shall
fail to do so lLandlord may, without further notice, and without
prejudice to any other remedy Landlord may have for possession
or arrearages in rent or damages for breach of contract, enter
upon Demised Premises and expel or remove Tenant and his
effects in accordance with law, without being liable for prosecution
or any claim for damages therefore, and Tenant agrees to
indemnify and hold harmless Landlord for all loss and damage
which Landlord may suffer by reasons of such Lease termination,
whether through inability 1o re-let the Demised Premises, or
through decrease in rent, or otherwise.

Declare the entire amount of the Base Rent and Additional Rent
which would beacome due and payable during the remainder of the
term of this Lease to be due and payable immediately, in which
event Tenant agrees to pay the same at once, together with all
rents therefore: due, at the address of Landlord, as provided in the
Notices section of this Lease; provided, however, that such
payment shall not constitute a penalty, forfeiture, or liquidated
damage, but shall merely constitute payment in advance of the
rents for the remainder of said term and such payment shall be
considered, construed and taken to be a debt provable in
bankruptcy or receivership.

Enter the Demised Premises as the agent of Tenant, by force if
necessary, without being liable to prosecution or any claim for
damages therefore, remove Tenant’s property there from, and re-
let the Demised Premises, or portions thereof, for such terms and
upon such conditions which Landlord deems, in its sole discretion,
desirable, and to receive the rents therefore, and Tenant shall pay
Landlord any deficiency that may arise by reason of such re-
letting, on demand at any time and from time to time at the office
of Landlord; and for the purpose of re-letting, Landlord may (i)
make any repairs, changes, alterations or additions in or to said
Demised Premises that may be necessary or convenient; (i) pay

13
126



19.2

all costs and expenses therefore from rents resulting from re-
letting; and (iii) Tenant shall pay Landlord any deficiency as
aforesaid.

19.1.4  Take possession of any personal property owned by Tenant on
said Demised Premises and sell the same at public or private sale,
and apply same to the payment of rent due, holding the Tenant
liable for the deficiency, if any.

19.1.5  Itis expressly agreed and understood by and between the parties
hereto that any installments of rent accruing under the provisions
of this Lease which shall not be paid when due shall bear interest
at the maximum legal rate of interest per annum then prevailing in
Florida from the date when the same was payable by the terms
hereof, until the same shall be paid by Tenant. Any failure on
Landlord’s behalf to enforce this Section shall not constitute a
waiver of this provision with respect to future accruals of past due
rent. No interest will be charged for payments made within the
grace period, such grace period to be defined as within five days
of the due date. In addition, there will be a late charge of $50.00
for any payments submitted after the grace period.

19.1.6 If Tenant shall default in making any payment of monies to any

' person or for any purpose as may be required hereunder,
Landlord may pay such expense but Landlord shall not be
obligated to do so. Tenant upon Landlord’s paying such expense
shall be obligated to forthwith reimburse Landlord for the amount
thereof. All sums of money payable by Tenant to Landlord
hereunder shall be deemed as rent for use of the Demised
Premises and collectable by Landlord from Tenant as rent, and
shall be due from Tenant to Landlord on the first day of the month
following the payment of the expense by Landiord.

19.1.7  The rights of the Landlord under this Lease shall be cumulative
but not restrictive to those given by law and failure on the part of
the Landlord to exercise promptly any rights given hereunder shall
not operate to waive or to forfeit any of the said rights.

Default by Landlord: The failure of Landlord to perform any of the
covenants, conditions and agreements of the Lease which are to be
performed by Landlord and the continuance of such failure for a period of
thirty (30) days after notice thereof in writing from Tenant to Landlord (which
notice shall specify the respects in which Tenant contends that Landlord
failed to perform any such covenant, conditions and agreements) shall
constitute a default by Landlord, unless such default is one which cannot be
cured within thirty (30) days because of circumstances beyond Landiord’s
control, and Landlord within such thity (30) day period shall have
commenced and thereafter shall continue diligently to prosecute all actions
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20.

21.

19.3

necessary to cure such defaults.

Howaever, in the event Landlord fails to perform within the initial 30 day period
provided above, and such failure to perform prevents Tenant from operating
its business in a customary manner and causes an undue hardship for the
Tenant, then such failure to perform (regardiess of circumstances beyond its
control) as indicated above, shall constitute a default by Landlord.

Tenant’s Rights on Default: If an event of Landlord’s default shall occur,
Tenant, to the fullest extent permitted by law, shall have the right to pursue
any and all remedies available at law or in equity, including the right to sue
for and collect damages, including reasonable attorney fees and costs, to
terminate this Lease (and all of its obligations hereunder by giving notice of
such election to Landlord, whereupon this Lease shall terminate as of the
date of such notice), to specifically entorce Tenant's rights; and/or to enjoin
Landlord.

Indemnity Against Costs and Charges.

20.1

20.2

The Tenant shall be liable to the Landlord for all costs and charges,
expenses, reasonable attorney’s fees, and damages which may be incurred
or sustained by the Landlord, by reason of the Tenant’s breach of any of the
provisions of this Lease. Any sums due the Landlord under the provisions of
this item shall constitute a lien against the interest of the Tenant and the
Demised Premises and all of Tenant’s property situated thereon to the same
extent and on the same conditions as delinquent rent would constitute a lien
on said premises and propenty.

if Tenant shall at any time be in default hereunder, and if Landlord shall
deem it necessary to engage an attorney to enforce Landlord’s rights and
Tenant’s obligations hereunder, the Tenant will reimburse the Landlord for
the reasonable expenses incurred thereby, including, but not limited to, court
costs and reasonable attorney’s fees, whether suit be brought or not and if
suit be brought, then Tenant shall be liable for expenses incurred at both the
trial and appellate levels.

Indemnification Against Claims.

21.1

The Tenant shall indemnify and save the Landlord harmless from and
against any and all claims or causes of action (whether groundless or
otherwise) by or on behalf of any person, firm, or corporation, for personal
injury or property damage occurring upon the Demised Premises or upon any
parking lot or other facility or appurtenance used in connection with the
Demised Premises, occasioned in whole or in part by any of the following:

21.1.1  An act or omission on the part of the Tenants, or any employee,

agent, invitee, or guest, assignee or sub-tenant of the Tenant;
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22.

23.

24.

21.1.2  Any misuse, neglect, or unlawful use of the Demised Premises or
the building in which the Demised Premises is located or any of its
facilities by Tenant, or any employee, agent, invitee, or guest,
assignee or sub-tenant or the Tenant, but not to include
trespassers upon the Demised Premises;

21.1.3  Any breach, violation, or non-performance of any undertaking of
the Tenant under this Lease;

21.1.4  Anything growing out of the use or occupancy of the Demised
Premises by the Tenant or anyone holding or claiming to hold
through or under the Lease.

21.2 Tenant agrees to pay all damages to the Demised Premises or other facilities
used in connection therewith, caused by the Tenant or any employee, guest,
or invitee of the Tenant.

Signs and Advertising.

Without the prior written consent of Landlord, Tenant shall not permit the painting
and display of any signs, plaques, lettering or advertising material of any kind on or
near the Demised Premises. All additional signage shall comply with signage
standards established by Landiord and comply with all applicable building codes,
and any other Municipal, County, State and Federal laws.

Effect of Conveyance.

The term “Landlord” as used in the Lease means only the owner for the time being
of the land and building containing the Demised Premises, so that in the event of
any sale of said land and building, or in the event of a lease of said building, the
Landlord shall be and hereby is entirely freed and relieved of all covenants and
obligations of the Landiord hereunder, and it shall be deemed and construed
without further agreement between the parties, or between the parties and the
purchaser at such sale, or the lease of this building, that the purchaser or Tenant
has assumed and agreed to carry out all covenants and obligations of the Landiord
hereunder.

Damage to the Demised Premises.

241 The building in which the Demised Premises are located is insured under
Landlord's fire insurance policy. If the Demised Premises shall be damaged
by the elements or other casualty not due to Tenant’s negligence, or by fire,
but are not thereby rendered untenantable, as determined by Landlord, in
whole or in part, and such damage is covered by Landlord’s insurance, if
any, (hereinafter referred to as “such occurrence”), Landiord, shall, as soon
as possible after such occurrence, utilize the insurance proceeds to cause
such damage to be repaired and the rent shall not be abated. If by reason of
such occurrence, the Demised Premises shall be rendered untenantable, as
determined by Landlord, only in part, Landlord shall as soon as possible
utilize the insurance proceeds to cause the damage to be repaired, and the
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25.

26.

241

rent meanwhile shall be abated proportionately as to the portion of the
Demised Premises rendered untenantable; provided however, if the Demised
Premises are by reason of such occurrence, rendered more than 50% but
less than 100% untenantable,-as determined by Landlord, Landlord shall
promptly obtain a good faith estimate of the time required to render the
Demised Premises tenantable. If such time exceeds sixty (60) days, the
Tenant shall have the option of canceling this Lease, which option shall
be exercised by Tenant in writing within ten (10) days of receipt of
notice of same from Landlord.

If the Demised Premises shall be rendered wholly untenantable by reason of
such occurrence, the Landlord shall utilize the insurance proceeds to cause
such damage to be repaired and the rent meanwhile shall be abated in
whole; provided, however, that Landiord shall have the right, to be exercised
by notice in writing delivered to Tenant within sixty (60) days from and after
said occurrence, to elect not to reconstruct the destroyed Demised Premises,
and in such event, this lease and the tenancy hereby created shall cease as
of the date of said occurrence, the rent to be adjusted as of such date. lf the
Demised Premises shall be rendered wholly untenantable, the Tenant shall
have the right, to be exarcised by notice in writing, delivered to Landiord
within thirty (30) days from and after said occurrence, to elect to terminate
this lease, the rent to be adjusted accordingly. Notwithstanding any clause
contained in this Section, if Landlord becomes self insured or the damage is
not covered by Landlord's insurance, then Landlord shall have no obligation
to repair the damage, but Landlord shall advise Tenant in writing within thirty
(30) days of the occurrenice giving rise to the damage and of its decision not
to repair, and the Tenant may, at any time thereafter, elect to terminate the
lease, and the rent shall be adjusted accordingly.

Quiet Enjoyment. :

The Tenant shall enjoy quiet enjoyment of the Demised Premises and shall not be
evicted or disturbed in possession of the Demised Premises so long as Tenant
complies with the terms of this Lease.

26.1

26.2

Waiver.

It is mutually covenanted and agreed by and between the parties hereto that
the failure -of Landlord to insist upon the strict performance of any of the
conditions, covenants, terms or provisions of this Lease, or to exercise any
option herein conferred, will not be considered or construed as a waiver or
relinquishment for the future of any such conditions, covenants, terms,

provisions or options but the same shall continue and remain in full force and
effect.

A waiver of any term expressed herein shall not be implied by any neglect of
Landlord to declare a forfeiture on account of the violation of such term if
such violation by continued or repeated subsequently and any express
waiver shall not affect any term other than the one specified in such waiver
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27.

28.

29.

and that one only for the time and in the manner specifically stated.

26.3 The receipt of any sum paid by Tenant to Landlord after breach of any
condition, covenant, term or provision herein contained shall not be deemed
a waiver of such breach, but shall be taken, considered and construed as
payment for use and occupation, and not as rent, unless such breach be
expressly waived in writing by Landlord.

Notices.
The addresses for all notices required under this Lease shall be as follows, or at
such other address as either party shall be in writing, notify the other:

LANDLORD: City Manager
City of Miami Beach
1700 Convention Center Drive
Miami Beach, Florida 33139

With copies to: City Atlorney
City of Miami Beach
1700 Convention Genter Drive
Miami Beach, Florida 33139

And: Asset Manager
City of Miami Beach
1700 Convention Center Drive
Miami Beach, Florida 33139

TENANT: Jacques Auger Design Associates, Inc.
1130 Washington Avenus, 8" Floor
Miami Beach, Florida 33139

All notices shall be hand delivered and a receipt requested, or by certified mail with
return receipt requested, and shall be effective upon receipt.

Entire and Binding Agreement.

This Lease contains all of the agreements between the parties hereto, and it may
not be modified in any manner other than by agreement in writing signed by all the
parties hereto or their successors in interest. The terms, covenants and conditions
contained herein shall inure to the benefit of and be binding upon Landlord and
Tenant and their respective successors and assigns, except as may be otherwise
expressly provided in this Lease.

Provisions Severable.

If any term or provision of this l.ease or the application thereof to any person or
circumstance shall, to any extent, be invalid or unenforceable, the remainder of this
Lease, or the application of such term or provision to persons or circumstances
other than those as to which it is held invalid or unenforceabile, shall not be affected
thereby and each term and provision of this Lease shall be valid and be enforced to
the fullest extent permitted by law.
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30.

31.

32.

33.

34.

Captions.
The captions contained herein are for the convenience and reference only and shalll

not be deemed a part of this Lease or construed as in any manner limiting or
amplifying the terms and provisions of this Lease to which they relate.

Number and Gender.
Whenever used herein, the singular number shall include the plural and the plural
shall include the singular, and the use of one gender shall include all genders

Goveming Law.
This Lease shall be governed by and construed in accordance with the law of the
State of Florida.

Limitation of Liability.

The Landlord desires to enter into this Agreement only if in so doing the Landlord
can place a limit on Landlord's liability for any cause of action for money damages
due to an alleged breach by the Landlord of this Agreement, so that its liability for
any such breach never exceeds the sum of Ten Thousand Dollars and no/100
($10,000.00). Tenant hereby expresses its willingness to enter into this Agreement
with the Tenant's recovery from the Landlord for any damage action for breach of
contract to be limited to a maximum amount of Ten Thousand ($10,000.00) Dollars.
Accordingly, and notwithstanding any other term or condition of this Agreement,
Tenant hereby agrees that the l.andlord shall not be liable to Tenant for darmmage in
an amount in excess of Ten Thousand ($10,000.00) Dollars for any action or claim
for breach of contract arising out of the performance or non-performance of any
obligations imposed upon the Landlord by this Agreement. Nothing contained in
this Section or elsewhere in this Agreement is in any way intended to be a waiver of
the limitation placed upon Landlord's liability as set forth in Florida Statutes, Section
768.28.

Surrender of the Demised Premises.

The Tenant shall, on or before the last day of the term herein demised, or the
sooner termination thereof, peaceably and quietly leave, surrender and yield upon
to the Landlord the Demised Premises, together with any and ail equipment,
fixtures, furnishings, appliances or other personal property, if any, located at or on
the Demised Premises and used by Tenant in the maintenance, management or
operation of the Demised Premises, excluding any trade fixtures or personal
property, if any, which can be removed without material injury to the Demised
Premises, free of all liens, claims and encumbrances and rights of others or broom-
clean, together with all structural changes, alterations, additions, and improvements
which may have been made upon the Demised Premises, in good order, condition
and repair, reasonable wear and tear excepted, subject, however, to the
subsequent provisions of this Article. Any property which pursuant to the provisions
of this Section is remavable by Tenant on or at the Demised Premises upon the
termination of this Lease and is not so removed may, at the option of the Landlord,
be deemed abandoned by the Tenant, and either may be retained by the Landlord
as its property or may be removed and disposed of at the sole cost of the Tenantin
such manner as the Landlord may see fit. if the Demised Premises and personal
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35.

36.

property, if any, be not surrendered at the end of the term as provided in this
Section, the Tenant shall make good the Landiord all damages which the Landlord
shall suffer by reason thereof, and shall indemnify and hold harmless the Landlord
against all claims made by any succeeding tenant or purchaser, so far as such
delay is occasioned by the failure of the Tenant to surrender the Demised Premises
as and when herein required.

Time is of the Essence.
Time is of the essence in every particular and particularly where the obligation to
pay money is involved.

Venue. :

This Lease Agreement shall be enforceable in Miami-Dade County, Florida, and if
legal action is necessary by either party with respect to the enforcement of any and
all the terms or conditions herein, exclusive venue for the enforcement of same
shall lie in Miami-Dade County, Florida.

LANDLORD AND TENANT HEREBY KNOWINGLY AND INTENTIONALLY
WAIVE THE RIGHT TO TRIAL BY JURY IN ANY ACTION OR PROCEEDING
THAT THE LANDLORD AN TENANT MAY HEREIN .AFTER INSTITUTE
AGAINST EACH OTHER WITH RESPECT TO ANY MATTER ARISING OUT OF
OR RELATED TO THIS LEASE AGREEMENT.
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IN WITNESS WHEREQF, the parties hereto have caused these presents to be
signed by the respﬁﬁive duly authorized officers, and the respective corporate seals to be

affixed this

day of __TANu ALY , 2003.

ATTEST:

CITY CLERK

ATTEST:

R

CORPORATE SEAL

{affix here)

FADDHP\$ALLSSENOLDCITYWAUGER\Auger.Lease doc
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CITY OF MIAMI BEACH D
COMMISSION ITEM SUMMARY b

Condensed Title:

A Resolution Authorizing The Mayor And City Clerk, To Execute An Amended And Restated Concession
Agreement Between The City And Boucher Brothers Miami Beach, LLC For Management And Operation
Of Beachfront Concessions On The Beaches Seaward Of Lummus Park, Ocean Terrace And North Shore
Open Space Park, Miami Beach, Florida.

Issue:
Should the Amended and Restated Concession Agreement be approved?

Item Summary/Recommendation:

In October 2001, Boucher Brothers Miami Beach, LLC (Boucher Brothers) was awarded the concession
agreement to manage and operate the beachfront concessions seaward of certain City parks. The initial
term is for 5 years (11/5/01-11/4/Q¢), and has one 5 year option, subject to conclusion of good faith
negotiations and mutually agreed upon terms and conditions.

The Agreement provided that at the end of the first contract year, the City and Boucher Brothers would meet
to review Concessionaire’s performance for said contract year to discuss quality, operational, maintenance
and any other related issues. The City and Boucher Brothers met on several occasions to discuss certain
contract provisions that should be revisited in order to address inconsistencies and operational issues that
have been identified, including certain matters which should be memorialized which were not included in the
original contract. The Administration continued to meet with Boucher Brothers in order to clarify the terms
and conditions related to the aforementioned provisions, as well as addressing other matters which have
subsequently occurred which have impacted their beachfront operations. Negotiations have been
concluded with regard to all issues which have been incorporated in the attached Amended and Restated
Concession Agreement, the most relevant of which are summarized in the attached Commission memo.

The Administration recommends that the Mayor and City Commission adopt the Resolution.

Advisory Board Recommendation:
| On April 27, 2005, approval was recommended by the Finance and Citywide Projects Committee.

Financial Information:

Source of

_ Account | Approved
Funds:

Finance Dept.

City Clerk’s Office Legislative Tracking:
Jose Damien/Tim Hemstreet

City Manager

v 7
FADDHP\$ALLAMASSET\BEACHFRN\PUBLIG\RFP_2001\BOUCHER\Amended and Restated 8UM.doc

Now s
’/

AGENDA ITEM C7¢ _
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CITY OF MIAMI BEACH

CITY HALL 1700 CONVENTION CENTER DRIVE MIAMI BEACH, FLORIDA 33139
www.miamibeachfl.gov

o

COMMISSION MEMORANDUM

To: Mayor David Dermer and Date: May 18, 2005
Members of the City Commission

From: Jorge M. Gonzalez | /7
City Manager

Subject: A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF THE CITY

OF MIAMI BEACH, FLORIDA, AUTHORIZING THE MAYOR AND CITY
CLERK, TO EXECUTE AN AMENDED AND RESTATED CONCESSION
AGREEMENT BY AND BETWEEN THE CITY OF MIAMI BEACH AND
BOUCHER BROTHERS MIAMI BEACH, LLC, FOR THE MANAGEMENT
AND OPERATION OF BEACHFRONT CONCESSIONS ON THE BEACHES
SEAWARD OF LUMMUS PARK, OCEAN TERRACE AND NORTH SHORE
OPEN SPACE PARK, MIAMI BEACH, FLORIDA,

ADMINISTRATION RECOMMENDATION
Adopt the Resolution.

BACKGROUND

In October 2001, Boucher Brothers Miami Beach, LLC (Boucher Brothers) was awarded
the concession agreement to manage and operate the beachfront concessions seaward of
certain City parks. The Agreement has an initial term of five (5) years (November 5, 2001
thorough November 4, 2006), and contains one 5 year option, subject to conclusion of
good faith negotiations and mutually agreed upon terms and conditions.

The Agreement provided that at the end of the first contract year, the City and Boucher
Brothers would meet to review Concessionaire’s performance for said contract year to
discuss quality, operational, maintenance and any other related issues. The City and
Boucher Brothers met on several occasions to discuss certain contract provisions that
should be revisited in order to address inconsistencies and operational issues that have
been identified, including certain matters which should be memorialized which were not
included in the original contract.

Since that time, the Administration has continued to meet with Boucher Brothers in an
attempt to clarify the terms and conditions related to the aforementioned provisions, as well
as addressing other matters which have subsequently occurred which have impacted their
beachfront operations.

The City and Boucher Brothers have concluded negotiations with regard to all issues which
have been incorporated in the attached Amended and Restated Concession Agreement,
the most relevant of which, are summarized below:

Sec.# Section Title Issue(s)
Lummus Beach, Ocean Buffer Zone language has been clarified and segregated to
21 Terrace, and North Shore Open | better define areas surrounding lifeguard stands, handicap
Space Park Concession Areas | access, etc.
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Sec.#

Section Title

Issue(s)

Rental of Beach Equipment

1) Allowing that patrons, may themselves, relocate chairs and
other beach equipment within a concession area and adjacent
buffer zone, if permitted.

2) Allowing replacing certain standard chairs with luxury
chairs, but if standard chair is requested and not available,
luxury chair would be provided at standard chair rate.

3.211

Food and Beverage Service

Allowing for up to 5 stationary Ice Cream carts in Lummus
Beach subject to design review approval

10.2.1

Garbage Receptacles and
Storage Cell

Allowing for the creation of a landscaped Storage Cell (not to
exceed 625 sq. ft. ) adjacent to, and north of, the existing trash
facility north of 10" Street Auditorium, to alleviate storage of
concession equipment.

3.4.3

Watersport Equipment Rental

During the waiver period addressed in 4.2.1 below,
Concessionaire agreed to provide an off-duty police officer, on
weekends and holidays to monitor watersport operations.

4.1

Minimum Guarantee (MG)

Clarification of first year “ramp-up” period provided to
Concessionaire to allow for its amassing and deploying its full
compliment of eqmpment resulting in pro-rata $137,500
credit applied in the 2" 9 contract year.

4.21

Percentage of Gross (PG)
vs. Minimum Guarantee (MG)

Credit for adverse impact related to City's sand excavation
(from Lummus Beach) and renourishment (to 30" Street)
project, resulting a waiver of any amounts due in excess of
the minimum guarantee for watersports in contract years 2
and 3, and only 62.5% of any amounts due in excess of the
minimum guarantee would be due in year 4 (Also see 3.4.3
above)

Maintenance and Examination
of Records

Concessionaire’s requirement to use receipt printing cash
registers or a like alternative as would be required by an
independent CPA in order to audit a statement of annual
gross receipts and profit and loss statement (see item below)

Inspection and Audit

Concessionaire’s requirement to submit at the end of each
contract year, an audited annual statement of gross receipts,
in a form consistent with generally accepted accounting
principles, has been replaced with alternative language
requiring an annual statement of gross receipts accompanied
by a report from an independent CPA firm which shall perform
certain agreed upon procedures, as described in the attached
Exhibit “6”. Concessionaire has further agreed to reimburse
the City, an amount equal to $20,000, for the first 3 year
audits, which were, or will be performed by the City. New
agreed upon procedures will take effect in year 4.

10.7

Vehicles on the Beach

Amended to allow for golf carts and/or all terrain vehicles
(ATV’s), with a maximum total of 6 vehicles of any kind.

11.a.2

Insurance

Amend watersport liability insurance requirements to be
consistent with regulations for all other beachfront concession
operators.

12.5.b

Force Majeure

Added “direct acts of terrorism”

14

Performance Bond or Alternate
Security

$200,000 performance bond reqmrement Ianguage amended
to increase to $300,000 i |n 4 year, instead of 2 year, and to
increase to $400,000 in 5" year instead of 3" year, and also
provides for alternate UCC-1 financing statement in lieu of
bond, at City Manager's discretion.
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Sec.# Section Title Issue(s)

This section contains new language intended to clarify the
parties rights, and exclusively reserves unto the City all
present and future rights to negotiate all forms of
endorsement and/or sponsorship agreements based on the
16.4 Sponsorships marketing value the City may have, while allowing
Concessionaire the right to sell, rent, or use, any particular
brand/product that would be permitted for use or sale
pursuant to this Agreement, and not limit its ability to negotiate
reduced rates for same.

On April 27, 2005, the City’s Finance and Citywide Projects Committee reviewed and
discussed the terms and conditions being proposed as possible amendments to the
Boucher Brothers Concession Agreement. The Committee unanimously approved same
and recommended that the Amended and Restated Concession Agreement be forwarded
to the Mayor and City Commission for their approval.

The administration recommends that the Mayor and City Commission accept the
recommendations of the Finance and Citywide Projects Committee and approve the
Amended and Restated Concession Agreement with Boucher Brothers Miami Beach LLC.

JMG:TH:JD:rd
Attachment

FADDHP\$ALL\ASSET\BEACHFRN\PUBLIC\RFP_2001\BOUCHER\AMENDED AND RESTATED MEM.DOC
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RESOLUTION NO.

A RESOLUTION OF THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH,
FLORIDA, AUTHORIZING THE MAYOR AND CITY
CLERK, TO EXECUTE AN AMENDED AND
RESTATED CONCESSION AGREEMENT BY AND
BETWEEN THE CITY OF MIAMI BEACH AND
BOUCHER BROTHERS MIAMI BEACH, LLC, FOR
THE MANAGEMENT AND OPERATION OF
BEACHFRONT CONCESSIONS ON THE BEACHES
SEAWARD OF LUMMUS PARK, OCEAN TERRACE
AND NORTH SHORE OPEN SPACE PARK, MIAMI
BEACH, FLORIDA

WHEREAS, in October 2001, the Mayor and City Commission approved
awarding a Concession Agreement to Boucher Brothers Miami Beach, LLC
(Boucher Brothers) for the management and operation of beachfront concessions
seaward of Lummus Park, Ocean Terrace, and North Shore Open Space Park, for
an initial term of five (5) years (November 5, 2001 thorough November 4, 2006),
with one 5 year option, subject to conclusion of good faith negotiations and mutually
agreed upon terms and conditions; and

WHEREAS, the Agreement provided that at the end of the first contract
year, the City and Boucher Brothers would meet to review Concessionaire’s
performance for said contract year to discuss quality, operational, maintenance and
any other related issues; and

WHEREAS, the City and Boucher Brothers met on several occasions to
discuss and renegotiate certain contract provisions in order to address
inconsistencies and operational issues that have been identified, and should be
memorialized; and

WHEREAS, the City and Boucher Brothers concluded negotiations and have
agreed to the terms and conditions as reflected in an Amended and Restated
Concession Agreement; and

WHEREAS, on April 27, 2005, the City’s Finance and Citywide Projects
Committee reviewed and discussed the terms and conditions of the proposed
Amended and Restated Concession Agreement and unanimously recommended
that same be forwarded to the Mayor and City Commission for their approval.

NOW, THEREFORE, BE IT DULY RESOLVED BY THE MAYOR AND CITY
COMMISSION OF THE CITY OF MIAMI BEACH, FLORIDA, that the Mayor and
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City Clerk, be authorized to execute an Amended and Restated Concession
Agreement by and between the City of Miami Beach and Boucher Brothers Miami
Beach, LLC, for the management and operation of beachfront concessions on the
beaches seaward of Lummus Park, Ocean Terrace and North Shore Open Space
Park, Miami Beach, Florida.

PASSED AND ADOPTED THIS _18™ day of _May , 2005.

Attest:

CITY CLERK MAYOR

JMG:TH:JD:rlr

FADDHP\$ALL\ASSET\BEACHFRN\PUBLIC\RFP_2001\BOUCHER\AMENDED AND RESTATED RES.DOC
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AMENDED AND RESTATED
CONCESSION AGREEMENT BETWEEN
CITY OF MIAMI BEACH, FLORIDA AND
BOUCHER BROTHERS MIAMI BEACH LLC
FOR MANAGEMENT AND OPERATION OF BEACHFRONT CONCESSIONS
PURSUANT TO REQUEST FOR PROPOSALS NO. 22-00/01

THIS AMENDED AND RESTATED AGREEMENT made the day of
, 2005, between the CITY OF MIAMI BEACH, a municipal corporation of the
State of Florida (hereinafter called "City"), having its principal address at 1700 Convention
Center Drive, Miami Beach, Florida, 33139, and BOUCHER BROTHERS MIAMI BEACH
LLC, a limited liability company of the State of Florida, with offices at 420 Lincoln Road,
Suite 265, Miami Beach, Florida, 33139 (hereinafter called "Concessionaire").

WITNESSETH

WHEREAS, in accordance with Management Agreement No. 750-0006 by and between
the Board of Trustees of the Internal Improvement Trust Fund of the State of Florida and
the City, the City is vested with management of, jurisdiction over, and control of, all
beaches in the City of Miami Beach; and

WHEREAS, on October 2, 1985, the Mayor and City Commission adopted Resolution No.
85-18222, approving a Concession Agreement, dated November 7, 1985, between the City
and Penrod Brothers for the rental of beach equipment, water recreation equipment and
food and beverage service at Pier Park, Oceanfront Park, and Lummus Park; and

WHEREAS, said Concession Agreement, as amended, was scheduled to expire on
November 4, 2000 and, as such, on October 18, 2000, the Mayor and City Commission
approved an amendment to the Concession Agreement, providing, in par, for a one year
extension, to expire on November 4, 2001, to allow for the issuance of a Request for
Proposals (RFP) for the future operation of beachfront concessions on the beaches
seaward of Lummus Park, Ocean Terrace and North Shore Open Space Park; and

WHEREAS, on February 21, 2001, the Mayor and City Commission authorized the
issuance of said RFP and same was subsequently issued; and /

WHEREAS, on July 18, 2001, the Mayor and City Commission authorized the
Administration to negotiate with Boucher Brothers Miami Beach, LLC, as the successful
proposer; and

WHEREAS, the Administration successfully negotiated said Concession Agreement with
Boucher Brothers Miami Beach, LLC, for the operation and management of beachfront
concessions including beach equipment rentals, food and beverage sales, and watersport
rentals on the beaches seaward of Lummus Park, Ocean Terrace and North Shore Open
Space Park; said Agreement commenced on November 5, 2001, and is set to expire
November 4, 2006, with an option to renew for an additional five (5) year term as provided
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herein; and

WHEREAS, said Concession Agreement provided for the City and Boucher Brothers
Miami Beach LLC, after the end of each contract year, to meet to review their performance
for the previous contract year to discuss quality, operational, maintenance and other
issues; and

WHEREAS, as a result of said review process, the City and Boucher Brothers Miami
Beach LLC have agreed to amend and restate certain provisions of the Concession
Agreement, which have been incorporated herein.

NOW THEREFORE, in consideration of the premises and the mutual covenants and
conditions herein contained and other good and valuable consideration, the receipt and
adequacy of which are hereby conclusively acknowledged, it is agreed by the parties
hereto as follows:

The City hereby grants to the Concessionaire, and the Concessionaire hereby accepts
from the City, the exclusive right to operate the following described concession within the
Concession Areas in conformance with the purposes and for the period stated herein and
subject to all the terms and conditions herein contained and fairly implied by the terms
hereinafter set forth.

SECTION 1. TERM.

1.1 This Agreement shall be for an initial term of five (5) years, commencing
retroactively on the fifth day of November, 2001 (the "Commencement
Date"), and ending on the fourth day of November, 2006. For purposes of
this Agreement, “contract year’ shall be defined as that certain period
commencing on November 5", and ending on November 4" of the following
year, throughout the Term of this Agreement.

1.2 Provided that the Concessionaire is not in default under Section 13 hereof,
commencing upon written notice from Concessionaire to the City, which
notice shall be given in the fourth contract year of the initial term (November
5, 2004 - November 4, 2005) and then no later than 180 days prior to
expiration of said term, Concessionaire and the City shall negotiate
exclusively with each other in good faith for a period of sixty (60) days to
extend the term of this Agreement for an additional five (5) year period. Each
of the parties agrees to use its respective best efforts to negotiate such an
extension on such reasonable terms and conditions that are mutually agreed
upon, excepting the financial terms set forth in Exhibit 1.2 hereto. The parties
acknowledge and agree that the financial terms set forth in Exhibit 1.2 for
such renewal term are fair and reasonable. In the event of such renewal, the
financial terms contained in Exhibit 1.2 shall be the financial terms of the
agreement pertaining to the renewal term of the Agreement. Any such
renewal shall require Concessionaire to purchase new equipment for the
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renewal term, subject to the prior written approval of the City. Concessionaire
shall deliver to City, at least 180 days prior to the expiration of the initial term,
(i) a schedule of any equipment which was replaced during the initial term,
and (ii) an itemized list of proposed replacement equipment; both to be
delivered to, reviewed, and approved by the City prior to commencement of
negotiations for a renewal term.

SECTION 2. CONCESSION AREA(S).

The City hereby grants to the Concessionaire the exclusive right, during the term of this
Agreement, to operate a concession as described herein in the following Concession
Area(s) (hereinafter referred to individually as a "Concession Area" or collectively as the
"Concession Areas"):

2.1

211

2.1.2

2.1.3

Lummus Park.

This Concession Area is limited to the beach area bounded on the south by
the northernmost line of the 5th Street right-of-way; bounded on the north by
the southernmost line of the 14th Lane right-of-way; bounded on the west by
a line 50 feet east from the easternmost edge of the Dune; and bounded on
the east either by a line 60 feet west of the Mean High Water Line (MHWL)
or by aline 5 feet west of the westernmost lifeguard stand in this Concession
Area, whichever is further east.

Lifeguard Facility Zone:

Concessionaire shall not use or deploy any equipment and/or facilities
on or within those portions of the beach where lifeguard
facilities/stands are currently located (e.g. 6th Street, 8th Street, 10th
Street, 12th Street, 13th Street, and 14th Street, etc.), or may be
located in the future, including the area extending from the
easternmost foot of the Dune to the shoreline and bounded by a line
one hundred (100) feet north of the lifeguard stand(s) and bounded by
a line one hundred (100) feet to the south of such stand(s).

13" to 14™ Street Zone:

With regard to the area bounded to the north by a line 50 feet to the
north of the midpoint between 13th and 14™ Streets, bounded to the
south by a line 50 feet to the south of the midpoint between 13th and
14" Streets, and bounded to the east and west by the easternmost
and westernmost boundaries of this Concession Area, respectively,
Concessionaire shall not initially deploy any equipment, except in the
event of demand.

9" to 10™ Street Zone:

With regard to the area bounded to the north by a line 50 feet to the
north of the midpoint between 9th and 10" Streets, bounded to the
south by a line 50 feet to the south of the midpoint between 9th and
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2.2

2.1.4

2.1.5

10™ Streets, and bounded to the east and west by the easternmost
and westernmost boundaries of this Concession Area, respectively,
Concessionaire shall not initially deploy any equipment, except in the
event of demand.

Southern Handicap Zone:

With regard to the area bounded to the north by a line 50 feet north of
the southern boundary of this Concession Area, to the south by the
southern boundary of this Concession Area, and bounded to the east
and west by the easternmost and westernmost boundaries of this
Concession Area, respectively, Concessionaire shall not deploy any
equipment, unless specifically requested by a handicapped patron.

Northern Handicap Zone:

With regard to the area bounded to the south by a line 50 feet south
of the northern boundary of this Concession Area, to the north by the
northern boundary of this Concession Area, and bounded to the east
and west by the easternmost and westernmost boundaries of this
Concession Area, respectively, Concessionaire shall not deploy any
equipment, unless specifically requested by a handicapped patron.

City and Concessionaire acknowledge that as of the Commencement Date of
this Agreement, there are a total of six (6) lifeguard stands/facilities existing
within the Lummus Park Concession Area and two (2) additionally proposed
lifeguard stand/facility locations (location of which shall be determined by the
City Manager or his designee) which for purposes of this Subsection 2.1 shall
be considered as if they were also existing, bringing the total number of
lifegquard stands/facilities to eight (8). As such, City and Concessionaire
agree that if and when the total number of lifeguard stands/facilities in the
Area is ten (10), then, in the event more lifeguard stands/facilities are added,
the size of the buffer area around the lifeguard stands/facilities shall be
reduced so as not to further reduce the size of the Concession Area.

The City and Concessionaire agree and acknowledge that the public’s use of
the beach is of prime consideration; accordingly, with regard to this
Concession Area, the Concessionaire shall at all times use reasonable
efforts to strive to maintain approximately forty nine (49%) percent of the
beach frontage within the entire Lummus Park beach area free and clear of
Concessionaire facilities, beach equipment, and watersport equipment, so
that such portion of the beach may remain free and clear for the public’s use
and enjoyment.

Ocean Terrace.

This Concession Area is limited to the beach area bounded on the south by
the northernmost line of the 73rd Street right-of-way; bounded on the north
by the southernmost line of the 75th Street right-of-way; bounded on the
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2.3

2.4

2.5

2.21

2.3.1

west by a line 50 feet east from the easternmost edge of the Dune; and
bounded on the east either by a line 60 feet west of the Mean High Water
Line (MHWL) or by a line 5 feet west of the westernmost lifeguard stand in
this Concession Area, whichever is further east.

Lifeguard Facility Zone:

Concessionaire shall not use or deploy any equipment and/or facilities
on or within those portions of the beach where lifeguard
facilities/stands are currently located (e.g. 74th Street), or may be
located in the future, including the area extending from the
easternmost foot of the dune to the shoreline and bounded by a line
one hundred (100) feet north of the lifeguard stand and bounded by a
line one hundred (100) feet to the south of such stand.

North Shore Open Space Park.

This Concession Area is limited to the beach area bounded on the south by
the northernmost line of the 79th Street right-of-way; bounded on the north
by the southernmost line of the 87th Street right-of-way; bounded on the
west by a line 50 feet east from the easternmost edge of the Dune; and
bounded on the east either by a line 60 feet west of the Mean High Water
Line (MHWL) or by a line 5 feet west of the westernmost lifeguard stand in
this Concession Area, whichever is further east.

Lifeguard Facility Zone:

Concessionaire shall not use or deploy any equipment and/or facilities
on or within those portions of the beach where lifeguard
facilities/stands are currently located (e.g. 79th Street, 81st Street,
83rd Street, and 85th Street), or may be located in the future,
including the area extending from the easternmost foot of the dune to
the shoreline and bounded by a line one hundred (100) feet north of
the lifeguard stand and bounded by a line one hundred (100) feet to
the south of such stand.

Notwithstanding the Concession Area(s) granted to Concessionaire above,
Concessionaire herein understands, agrees, and acknowledges that the
aforestated Concession Area(s), along with any and all other public
beachfront area(s) not specifically identified herein, are public and, as such,
must remain available for the use and enjoyment of the general public
whether or not the public chooses to use any of Concessionaire’s equipment,
purchase its products, or engage in any of the services it provides. In the
event that a member of the public is within a particular Concession Area, as
set forth herein, Concessionaire agrees to allow for his/her continued
peaceful enjoyment of said Area.

City and Concessionaire acknowledge that the buffer zones around the
lifeguard stands/facilities referenced above shall not apply to other areas of
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2.6

the beach (i.e. non-Concession Areas) in which the upland owner is a private
entity, unless the City’s Rules and Regulations for Beachfront Concessions,
as same may be amended from time to time, explicitly so provide.
Notwithstanding the preceding sentence, the provisions of this subsection
shall in no way be deemed or otherwise construed as a waiver on the part of
the City of its Rules and Regulations for Beachfront Concessions.

Buffer Zones:

City and Concessionaire acknowledge that there are certain areas within
Lummus Park Beach, Ocean Terrace Beach, and North Shore Open Space
Park Beach, that either lie outside of the respective Concession Areas, or
Concessionaire’s use of which is limited and/or restricted, including Lifeguard
Facility Zones (defined in Sections 2.1.1, 2.2.1, 2.3.1); Handicap Zones
(defined in Section 2.1.4, 2.1.5) and other defined Zones (Sections 2.1.2 and
2.1.3) which were designed to facilitate public access to the ocean and
shoreline and create buffer zones between Concession Areas and Lifeguard
facilities.

SECTION 3. USE(S).

The Concessionaire is hereby authorized to conduct the following kind(s) of businesses
and provide the following kind(s) of services within the Concession Area(s), as provided
below; all at its sole cost and expense:

3.1

3.1.1

Rental of Beach Equipment.

This shall generally include the rental of chairs, pads, umbrellas and sun
canopies. The City herein approves the rental of beach equipment, as
defined in the preceding sentence and the prices for same; all as set forth in
Exhibit 3.1. Any amendments to Exhibit 3.1, whether as to type(s) of beach
equipment to be rented or as to changes in prices for same, must be
approved in writing by the City Manager or his designee prior to such
changes being implemented within the Concession Area(s), and a new
updated Exhibit 3.1 will be incorporated into this Agreement.

The design, type, material, and color of any and all beach equipment,
as defined above, shall be approved in writing by the City’s Planning
Department prior to the Commencement Date of this Agreement. A
photo or photo(s) of such City approved beach equipment is
incorporated herein as Exhibit 3.1.1. Thereafter, Concessionaire shall
not change, alter, or modify said City approved design, type, material
and color of any beach equipment without the prior written consent of
the City Manager or his designee, and, if so approved, an updated
Exhibit 3.1.1 will be made a part of and incorporated into this
Agreement.
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3.1.2

3.1.3

3.1.4

3.1.5

With regard to an individual Concession Area, all respective beach
equipment within that Area shall be placed substantially in
accordance with the attached site plan(s), herein approved by the City
and as set forth, by designated Area, in Exhibit(s) 3.1.2, attached
hereto and incorporated herein. Concessionaire shall not deviate from
or alter the approved site plan(s) without the prior written consent of
the City Manager or his designee.

The set up of beach equipment to be placed within a Concession
Area, substantially in accordance with the site plan(s) approved
pursuant to Exhibit(s) 3.1.2, shall be permitted daily before 10:00AM
or as soon thereafter in the event of inclement weather (as soon as
weather permits) (the "Set Up Period") during which time
Concessionaire shall be permitted to set up to the maximum number
(as defined in Exhibit(s) 3.1.5) of beach equipment allowable for that
particular area. In addition to conformance with the approved site
plan(s), daily placement of beach equipment for the Set Up Period
shall be in accordance with and shall not exceed the maximum
numbers, per Area, set forth in Exhibit(s) 3.1.5, attached hereto and
incorporated herein.

The parties acknowledge that Concessionaire’s patrons may
themselves relocate chairs and other beach equipment within a
Concession Area and/or to an immediately adjacent “Buffer Zone”.
Such relocation shall be permitted, provided that, in the aggregate,
Concessionaire does not materially alter, or allow to be materially
altered, the configuration of a particular Concession Area, as set forth
in the site plan(s) approved pursuant to Exhibit(s) 3.1.2, and/or an
adjacent “Buffer Zone”. In the event of this occurrence,
Concessionaire shall immediately correct any material alteration
within a Concession Area to bring same back into substantial
conformance with the approved site plan(s).

Moreover, if Concessionaire determines to replace a certain number
of standard chairs with luxury chairs (above the number of luxury
chairs currently permitted under this Agreement) at any time (not to
exceed the aggregate maximum number of chairs permitted under
this Agreement), thereafter if any member of the public desires a
standard chair which is unavailable due to such replacement,
Concessionaire shall provide a luxury chair at the standard chair rate.

The City and Concessionaire agree and acknowledge that the public’s
use of the beach is a prime consideration and must be balanced
accordingly with the services to be provided to the public and the
respective financial remunerations to City and Concessionaire,
pursuant to this Agreement. Accordingly, notwithstanding the site
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3.1.6

plan(s) and maximum numbers (as provided for in the Set Up Period)
set forth in Subsection 3.1.3 above, Concessionaire further agrees
that, notwithstanding its right to set up its maximum numbers during
the Set Up Period, if during the entire period of time between said Set
Up Period and 1:00PM Standard Time or 2:00PM daylight savings
time, as applicable, of any day during the hours of operation herein,
more than twenty-five percent (25%) of Concessionaire’s maximum
number of each type of beach equipment for a particular area was
vacant ("vacant" being defined as the beach equipment not being
rented), then Concessionaire shall remove at 1:00PM Standard Time,
or 2:00PM daylight savings time, as applicable, that day from the
particular area that number of items of each type of beach equipment
that equates to the difference between such percentage of vacant
equipment and twenty-five percent (25%) of such equipment as
described above (For example, assuming that 100 chairs are the
maximum, if 100 chairs are set up in an area during the Set Up
Period, and 60 are rented and 40 are vacant, then at 1:00PM or
2:00PM, as applicable, Concessionaire must remove 15 chairs, which
equals the difference between the actual number of vacant (non-
rented) chairs minus 25% of the maximum number of chairs allowable
during the Set Up Period). If items of equipment are removed as
provided in the preceding sentence, Concessionaire may later that
day increase the number of items of beach equipment based upon
demonstrated increased demand; provided, however, in no event
shall the increased number of chairs in any particular area exceed the
maximum number for that area by twenty percent (20%), without the
prior written consent of the City Manager or his designee.

Notwithstanding the preceding paragraph, within thirty (30) days after
the end of each contract year, City and Concessionaire may meet as
provided in the last paragraph of Section 6 hereof to review, and
subject to mutual agreement of City and Concessionaire, revise, the
maximum numbers (as provided for in the Set Up Period) set forth in
Subsection 3.1.3 and the formula for removal of vacant beach
equipment set forth in this Subsection 3.1.5.

The condition and quality of Concessionaire’s beach equipment shall
at all times be maintained in a manner that is consistent with the
condition and quality of first class concession beach equipment
located at public beaches adjacent to world class beach resorts. It is
the City’'s intent, and Concessionaire hereby agrees and
acknowledges same, to develop and promote world class public
beach concession facilities and operations that would be comparable
to those found at other world class public beach concession facilities.
Accordingly, Concessionaire shall not only, at a minimum, maintain all
beach equipment placed within the Concession Areas in usable
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3.1.7

3.2

3.2.1

condition, but shall adhere, as indicated in this subsection, to high
ongoing maintenance standards for same. Following the
Commencement Date of this Agreement, the City may, at its option,
request that Concessionaire provide it with a full inventory of all beach
equipment contemplated for use herein, including types and numbers
(per item); dates of lease and/or purchase; and initial condition,
established as of the date of inventory. Thereafter, City and
Concessionaire shall jointly prepare a plan and schedule for the
ongoing replacement and/or updating of beach equipment throughout
the term of this Agreement.

City and Concessionaire acknowledge that the buffer zones around
the lifeguard stands/facilities referenced herein shall not apply to other
areas of the beach (i.e. non-Concession Areas) in which the upland
owner is a private entity, unless the City’s Rules and Regulations for
Beachfront Concessions, as same may be amended from time to
time, explicitly so provide. Notwithstanding the preceding sentence,
the provisions of this subsection shall in no way be deemed or
construed as a waiver on the part of the City of its Rules and
Regulations for Beachfront Concessions.

Food and Beverage Service.

3.2.1.1

Concessionaire shall prepare, or cause to be prepared, for sale within
each respective Concession Area herein, such cooked, prepared,
and/or prepackaged foods and such non-alcoholic beverages, as
those set forth in Exhibit 3.2.1, attached hereto and incorporated
herein. However, actual cooking and heating from Concessionaire’s
on-site facilities shall not be allowed, except if allowed pursuant to
Subsection 3.2.7. The City herein approves the types of food and
beverages, and prices for same, as those set forth in Exhibit 3.2.1.
Any amendments to Exhibit 3.2.1, whether as to type of food and
beverages to be sold, or as to changes in prices for same, must be
approved in writing by the City Manager or his designee prior to such
changes being implemented within the Concession Area(s), and a
new updated Exhibit 3.2.1 will be incorporated into this Agreement.

Additionally, Concessionaire shall be permitted to utilize no
more than five (5) non-motorized, stationary carts in the
Lummus Park Concession Area, as defined in Subsection 2.1,
to dispense ice cream. The design, size, type, material, and
color of any and all ice cream carts shall be approved in writing
by the City’s Planning Department. The location of same shall
be designated within Concessionaire’s site plan(s) as
referenced in Exhibit 3.1.2. A photo or photo(s) of such City
approved ice cream cart(s) is incorporated herein as Exhibit
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3.2.2

3.2.3

3.2.4

3.25

3.2.1.1. Thereafter, Concessionaire shall not change, alter, or
modify said City approved ice cream cart(s) without prior
written consent of the City Manager or his designee, and if so
approved, an updated Exhibit 3.2.1.1 will be made a part of
and incorporated into this Agreement.

The City herein approves and acknowledges Concessionaire’s use of
Monty’s Miami Beach LLC to provide the food and beverage services
contemplated within this Subsection 3.2 and this Agreement (the
"Subconcessionaire").

In the event that Subconcessionaire is or will no longer be associated
with Concessionaire, or otherwise ceases to participate in the
Agreement, then any replacement subconcessionaire selected by
Concessionaire shall be subject to the prior written approval of the
City Manager or his designee. Concessionaire shall submit a
minimum of three (3) replacement subconcessionaires; said
replacements to be submitted no later than sixty (60) days prior to
Subconcessionaire’s last day of participation in this Agreement, or if
Concessionaire receives less than sixty (60) days advance notice of
Subconcessionaire’s cessation of services, then said replacements
shall be submitted to the City Manager or his designee no later than
sixty (60) days after Concessionaire becomes aware the
Subconcessionaire has ceased operations or will cease operations. In
the event that the City Manager or his designee declines in writing to
approve all such proposed replacement subconcessionaires, following
submittal of the same by Concessionaire, then the City Manager or
his designee, at his sole option, may terminate this Agreement for
cause without further demand or notice.

All food and beverages sold within the Concession Areas will be
properly prepared and served in compliance with all applicable health
and sanitary standards, laws and regulations.

The quality of food, beverages, and service offered will be first-rate
and comparable to that available on public beaches adjacent to world
class beach resorts on par with the City of Miami Beach or, at a
minimum, to the quality of food, beverages, and service provided by
concessionaires behind privately owned hotels within the City of
Miami Beach.

In addition to Concessionaire’s maintenance obligations for the
Concession Areas in general, as set forth in Section 10 hereof, all
food and beverage dispensing facilities, and the immediately
surrounding 25-foot adjacent areas, shall at all times be maintained in
a clean and sanitary manner. At least one supervisory employee must
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3.3

3.2.6

3.2.7

3.3.1

possess a Food Service Management Certification issued by a
County Public Health Department in Florida, as required by law. In
addition, each food service facility must be licensed by the Florida
Department of Business Regulation, Division of Hotels and
Restaurants, and/or the Department of Agriculture, and/or as may
further be required by State law and as required by corresponding
agencies.

Food and beverage services shall be offered daily to patrons at all
times during the Concession Area(s) hours of operation, as set forth
in Section 9 herein; provided that if Concessionaire can show, to
City’s reasonable satisfaction, that if either an increase or decrease in
demand for such service exists in one or all of the Concession Areas
then, in that event, Concessionaire shall obtain the City’s prior
consent in writing, before extending or decreasing service beyond the
hours of operation.

Notwithstanding the prohibition on cooking and heating, as set forth in
Subsection 3.2.1, the City Manager or his designee may allow
cooking and heating in the Ocean Terrace and North Shore Open
Space Park Concession Areas, if recommended by the North Beach
community, which shall include, but not be limited to, the advisory
recommendations of the North Beach Development Corporation, and
North Beach area hotels and restaurants. Notwithstanding a
recommendation from the North Beach community to allow cooking
and heating in the Ocean Terrace and North Shore Open Space Park
Concession Areas, the final recommendation shall rest with the City
Manager or his designee.

Sale of Beach Related Sundries.

This shall generally include the sale of those sundry items identified in
Exhibit 3.3, substantially in accordance with the price ranges set forth
therein. Any amendments to Exhibit 3.3, whether as to changes and/or
additions of items to be offered for sale, or in the respective price ranges for
same, must be approved in writing by the City Manager or his designee, prior
to such changes and/or additions being implemented within the Concession
Area(s), and a new updated Exhibit 3.3 will be incorporated into this
Agreement.

City and Concessionaire herein acknowledge and agree that the sale
of beach sundries pursuant to this Subsection is contemplated and
therefore approved as an optional service. Accordingly, in the event
the City Manager or his designee determines, at his sole option and
discretion, that the provision of this optional service is no longer
desired, then the City may revoke Concessionaire’s right to provide
said optional service, without cause, upon thirty (30) days written
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3.4

3.4.1

3.4.2

notice to Concessionaire. Any percentage of gross paid by
Concessionaire to City for this optional service, pursuant to
Subsection 4.3.1 of the Agreement, shall be prorated and/or adjusted
accordingly as of the date of termination for said optional service, and
no further payment shall be required for same during the term of this
Agreement, unless the City reinstates the optional service, at which
time the payment provisions of Subsection 4.3.1 shall once again

apply.

Notwithstanding anything herein to the contrary, the sale of lotions,
oils and skin care products (collectively, "Skin Care Products") are
approved hereby and are not considered an optional service. The City
herein approves the sale of Skin Care Products and the prices for
same, all as set forth in Exhibit 3.1. Any amendments to Exhibit 3.1,
whether as to type(s) of Skin Care Products to be sold, or as to
changes in prices for same, must be approved in writing by the City
Manager or his designee prior to such changes being implemented
within the Concession Area(s), and a new updated Exhibit 3.1 will be
incorporated into this Agreement.

Watersport Equipment Rental.

At this time, City and Concessionaire agree and acknowledge that
watersport equipment rentals shall include only the rental of eight (8)
waverunners, one (1) parasail boat, one (1) banana boat and six (6)
kayaks. Any future requests for other watersport equipment activities
or additional items of the watersport equipment referenced above
must be approved in writing by the City Manager or his designee, who
shall first obtain a non-binding recommendation from the City’s Marine
Authority Board. The City herein approves the rental of that
watersport equipment, as defined in this Subsection and the prices for
same; all as set forth in Exhibit 3.4.1. Any amendments to Exhibit
3.4.1, whether as to type(s) or number of watersport equipment to be
rented, or as to changes in prices for same, must be approved in
writing by the City Manager or his designee prior to such changes
being implemented within the Concession Area(s), and a new
updated Exhibit 3.4.1 will be incorporated into this Agreement.

City and Concessionaire herein acknowledge and agree that the
rental of watersport equipment pursuant to this subsection is
contemplated and therefore approved as an optional service.
Accordingly, in the event the City Manager or his designee
determines, at his sole option and discretion, that the provision of this
optional service is no longer desired, then the City may revoke
Concessionaire’s right to provide said service, without cause, upon
thirty (30) days written notice to Concessionaire. Any minimum
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3.4.3

guarantee on options or percentage of gross paid by Concessionaire
to City for this optional service, pursuant to Subsections 4.2.1 and
4.3.1 of the Agreement, respectively, shall be prorated and/or
adjusted accordingly as of the date of termination for said optional
service, and no further payment shall be required for same during the
term of this Agreement, unless the City reinstates the optional service,
at which time the payment provisions of Section 4 shall once again
apply. Because a minimum guarantee on this optional service, is paid
in advance, City agrees to refund such prorata minimum guarantee to
Concessionaire upon sixty (60) days written demand from
Concessionaire.

City and Concessionaire agree and acknowledge that watersport
equipment rentals, as contemplated in Subsection 3.4.1 above, shall
be permitted only from a designated channel, to be located on the
beachfront at Ninth (9”‘) Street. During the term of the Watersport
PGO Waiver (as defined in Subsection 4.2.1), Concessionaire agrees,
at its sole cost and expense, to provide one off-duty police officer
during weekends and federal holidays to monitor the watersport
channel, during all times that watersport channel is operating.
Concessionaire’s future use of any alternate or additional channel(s)
is subject to the prior written approval of the City Manager or his
designee, who shall first obtain a non-binding recommendation from
the City’s Marine Authority Board. Notwithstanding the preceding
sentences of this subsection, the City Manager or his designee may
consider the establishment of watersport channel(s) in the Ocean
Terrace and/or North Shore Open Space Park Concession Areas. In
addition to consideration of these channel(s) by the Marine Authority,
the City shall also consider the non-binding and advisory
recommendations of including, but not limited to, the following: North
Beach Development Corporation, North Beach area hotels and
restaurants and the City’s Beach Patrol. Results of this process will be
provided first to the Marine Authority and, having obtained their
recommendation, to the City Manager or his designee for final
consideration. This process, exclusive of the City Manager’s final
recommendation, shall be completed no later than six (6) months
following the approval of this Amended and Restated Concession
Agreement by the Mayor and City Commission.

All channels shall be used as an access route through which users of
watersport equipment may leave the beachfront and enter open
water. Said channel(s) shall be a minimum of fifty (50) feet in width
and shall extend 300 feet east, and perpendicular to the shore line
and be marked by removable high visibility orange colored buoys
which shall be a minimum of eighteen (18) inches in diameter. There
shall be a minimum of eight (8) buoys on each side of the channel,
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3.4.4

3.4.5

3.4.6

3.4.7

equally spaced. All buoys shall be clearly marked "IDLE SPEED" in
six (6") inch high letters. Specifications or a sample of the line to be
used for the channel buoys must be sent to the Bureau of Protected
Species for approval prior to use.

Watercraft shall not exceed "idle speed" within the channel.

All watersport concession operations must have a "chase boat" and
properly certified concession staff, readily available to operate same.
The chase boat must be positioned at the eastern end of the
watersport channel, if any rented watercraft are in the water, unless
the chase boat is being used for other customary life safety related
functions related to the approved watersport operation(s). The chase
boat must be capable of catching, and performing a proper rescue of,
all watercraft which are available for rent. The chase boat must be
readily available for use and be safely located on shore, or within the
channel, unless monitoring or recalling a patron. In addition to these
requirements, all chase boat operators shall wear high visibility yellow
colored personal floatation devices when operating the chase boat.
When the chase boat is on shore, said high visibility yellow colored
personal floatation device shall be placed on top of the chase boat, in
order to identify same. All concession staff must be properly certified
(complete boater’s education course approved by the NASBLA or
pass the State of Florida "How to Boat Smart" course), and wear the
required identification badge to reflect same, and staff must be readily
available at all times that concession is operating.

The operation of all watersport equipment shall be conducted east of
the 300-foot swimming area ("guarded area") and no closer than 400
feet of any lifeguard stand. Concessionaire is responsible for
instructing clients on the safe operation of watersport equipment,
including advising them to stay away from all "guarded areas." The
"guarded area" extends 300 feet east of the shoreline and 100 feet
from the nearest bather or swimmer.

The Concessionaire must instruct all users as to all safety
precautions, including avoidance of swimmers and bathers, and
inform said users of any and all Municipal, County, State and Federal
requirements associated with the use of the respective watersport
equipment.

All concession activities, including the placement and/or use of
umbrellas, sun canopies, watersport equipment, and any and all other

concession-related equipment, shall not obstruct the view of a
lifeguard. Any request from a lifeguard to relocate any item that
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3.4.8

3.4.9

3.4.10

obstructs his/her view shall be complied with immediately by the
Concessionaire.

Concessionaire shall not knowingly permit anyone under the minimum
age, as required by Federal, State, County or Municipal law (unless
appropriate written consent of the parent or guardian is provided,
pursuant to applicable law), nor anyone under the influence of alcohol
or other mood altering drug, to rent, or use any watersport equipment.
Concessionaire shall not knowingly permit anyone under the age of
18 to rent watersport equipment. Concessionaire shall not knowingly
permit anyone under the age of 16 to operate motorized watercraft
equipment. Concessionaire shall not knowingly permit, until October
1, 2001, a person born after September 30, 1980, and on or after
October 1, 2001, a person 21 years of age or younger, to operate a
marine vessel of 10 horse power or more, unless such person has in
his/her possession aboard the vessel, a photo identification and proof
of completion of a boater education course approved by the State of
Florida, and/or the National Association of State Boating Law
Administrators.

Concessionaire shall supply all users of watersport equipment with
the appropriate United States Coast Guard approved "personal
flotation device" in appropriate sizes. Proper "personal flotation
devices" must be "speed rated".

All watersport equipment shall be maintained at Concessionaire’s sole
cost and expense and shall meet the registration and licensing
requirements of the State of Florida, and any other governing agency.
Concessionaire agrees that all motorized watersport equipment shall
be at minimum of commercial grade and quality. All motorized
watersport equipment shall be no more than two (2) model years old.
City reserves the right to request proof of title or other proof of
purchase related to such equipment in order for the City to properly
monitor this requirement. To assure that all watersport equipment is at
all times maintained in accordance with the highest industry
standards, the City reserves the right to request periodic service
and/or maintenance reports, to be provided and, if required, certified
or otherwise guaranteed by Concessionaire, at its sole cost and
expense. As new fuel injected four (4) stroke engines are developed
and become available on motorized watersport equipment,
Concessionaire shall replace within two years of the reasonable
availability of such fuel injected four (4) stroke engines, all of its
motorized watersport equipment regarding this Agreement with the
new models; provided, however, without limitation, Concessionaire
shall not have to replace such equipment with such fuel injected four
(4) stroke engines if it is not economically feasible.
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3.4.11

3.4.12

3.4.13

3.4.14

3.4.15

3.4.16

3.4.17

3.4.18

All motorized watercraft shall be equipped with "kill-switches" in
proper working order.

All watersport equipment shall be clearly marked to identify the
specific concessionaire with ten- inch (10") high, one and one-half
inch (1 2") thick, contrasting numbers.

Any fueling of watercraft on the beach must comply with FDEP,
Miami-Dade County DERM and USCG Regulations.

Concessionaire must be equipped, on site, with operating fire
extinguisher and cellular/wireless type telephone.

Concessionaire must provide renters or users a thorough
demonstration of the operation of the rented watersport equipment
and use of all safety equipment, including but not limited to handling
characteristics of personal watercraft. Furthermore, all renters and
users must be instructed as to the location and proper usage of all on-
board safety equipment, including but not Ilimited to fire
extinguisher(s).

Concessionaire must inform all watersport equipment renters or users
as to the locations of known diving areas and reefs, how to identify a
diving flag, and instruct them to maintain a minimum 100’ distance
from dive flags, swimmers, other boaters, markers and marked areas.

Concessionaire shall have, at a minimum during peak usage ("peak
usage" defined as anytime in which eight (8) motorized watersport
equipment items are present at the subject Concession Area), three
(3) employees on site while the watersport equipment concession is
open, provided however, that this number may be increased from time
to time, if required by the City Manager or his designee.
Concessionaire shall have at least one (1) Red Cross Lifeguard
Course certified employee, on duty at all times during which the
watersport equipment concession is open.

Any and all watersport concession activities shall only be conducted
when the weather conditions and the conditions of the surf permit for
the safe operation of same. Concessionaire shall inform each and
every prospective patron that if the Beach Patrol of the City of Miami
Beach (Beach Patrol) determines that conditions are unsafe or
hazardous, he or she may be required to immediately come to shore
and discontinue using the watersport equipment. In the event that
conditions are of such a nature that the Beach Patrol deems them
unsafe or hazardous to the individuals who are operating watersport
equipment, or to the swimmers and bathers in the vicinity of said
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3.4.19

3.4.20

3.4.21

equipment, the Beach Patrol shall request that Concessionaire
discontinue operating its respective watersport concession. Once it is
concluded that unsafe or hazardous conditions exist, the Beach Patrol
shall notify Concessionaire verbally and/or by posting a banner or flag
indicating same, on or in the vicinity of the Lifeguard stands advising
of the unsafe or hazardous conditions. Upon such notification and/or
posting of said banner, Concessionaire shall be required to
immediately cease renting any and all watercraft and watersport
equipment, and shall call for all watercraft equipment that is in the
water, to come to shore. Concessionaire will be solely responsible to
ensure that any watercraft and/or watersport equipment under its
jurisdiction be immediately brought to shore. The determination that
an unsafe or hazardous condition exists will be at the sole discretion
of the Beach Patrol.

All watersport concession operations shall open no earlier than one
(1) hour after sunrise daily, and close no later than one (1) hour
before sunset daily. All watercraft and watersport equipment shall be
on shore at least one (1) hour after sunrise and be returned to shore
no later than one (1) hour before sunset. Failure to comply with these
hours, for the first violation, will result in a warning; a second violation
within a one (1) year period will result in an immediate two (2) week
suspension of the Concessionaire’s grant to conduct watersport
equipment rentals pursuant to this Agreement, said suspension
effective immediately upon written notice to Concessionaire. A third
offense within a one (1) year period during the term herein may, at the
City’s sole option and discretion, result in a partial termination of the
Agreement; said partial termination revoking Concessionaire’s right
hereunder to operate watersport equipment rentals, effective upon
thirty (30) days written notice to Concessionaire.

Concessionaire agrees and understands that the maximum
horsepower of any motorized watersport equipment intended to be
used for rental purposes shall not exceed 750 cubic centimeters
("cc"), and chase vessels shall not exceed 1200 cc. However, in the
event the 750 cc or 1200 cc models are no longer manufactured
and/or cost prohibitive, then the City Manager or his designee may
approve, at his sole discretion, other comparable equipment.

Concessionaire agrees and understands that in the event of any
accident or collision involving any of its watersport equipment, it must

complete and submit a written report to the City’s Marine Patrol, with
copies to the City’s Beach Patrol and Office of Asset Management.
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3.5

3.5.1

3.5.2

Storage of Concession Facilities/Equipment.

The design, materials, color, signage, etc. of facilities to dispense
services and/or for storage proposed to be used by Concessionaire
within the Concession Area(s) must obtain City design review
approval prior to the Commencement Date of this Agreement and
said facilities shall be incorporated herein as Exhibit 3.5.1. The size
of the food and beverage trailers shall be no larger than 8 feet by 12
feet; provided, however, if cooking or heating is allowed at any
Concession Area, then the size of such food and beverage trailers at
such Concession Area shall be no greater than 8 feet by 16 feet. The
location of same must be approved by the City Manager or his
designee, and shall be designated within Concessionaire’s proposed
site plan(s) as referenced in Exhibit 3.1.2. Concessionaire shall not
deviate from or change the type, design and/or location of its
proposed storage/dispensing facilities without the prior written consent
of the City Manager or his designee.

Prior to the Commencement Date of this Agreement, Concessionaire
shall provide the City Manager or his designee with a written plan for
storage and removal of Concessionaire’s beach equipment; removal
of dispensing facilities; and storage and removal of watersport
equipment, for approval by the City Manager or his designee. This
shall include the use of any storage facilities contemplated in
Subsection 3.5.1 above. The aforestated written storage plan and
dispensing and/or storage facilities, as approved pursuant to
Subsection 3.5.1 above, shall comply with the City’s Rules and
Regulations for Beachfront Concession Operations in effect on the
date of adoption of this Agreement by the Mayor and City
Commission, without regard to any subsequent amendment to such
Rules and Regulations. Notwithstanding the preceding sentence, in
the event that the State of Florida deems that those provisions in the
City’s Rules and Regulations for Beachfront Concession Operations
pertaining to storage of concession facilities are deemed not to
comply with State law, then the City and Concessionaire shall
immediately take such actions as necessary so as to bring said
provisions into compliance. Accordingly, for the City, this shall mean
reviewing and revising its Rules and Regulations for Beachfront
Concession Operations to bring same into compliance with State law.
For Concessionaire, this shall mean, as necessary, revising its
storage plan and/or either altering or removing its facilities from the
Concession Areas, at Concessionaire’s sole cost and responsibility.
Concessionaire herein further acknowledges that it shall not hold the
City liable for any expenses and/or other damages incurred as a result
of compliance with State requirements as referred to in this
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3.6

3.7

subsection, except in the event of the willful misconduct or gross
negligence of City, its agents or employees.

Hurricane Evacuation Plan.

Concessionaire agrees that all its storage and dispensing facilities, beach
equipment, watersport equipment, and any and all other equipment or other
items used in the concession operations will be removed from the beachfront
immediately within eight (8) hours of the issuance of a Hurricane Warning by
the Miami-Dade County Office of Emergency Management, and stored at an
approved, private, off-site location. Prior to the Commencement Date of this
Agreement, Concessionaire shall provide the City Manager or his designee
with a hurricane preparedness/evacuation plan, which shall include the
location and proof of ownership and/or control by Concessionaire (either
through a deed, lease or other form satisfactory to the City Manager and/or
his designee) of a proposed hurricane storage facility; both of which shall be
attached as Exhibit 3.6 to this Agreement.

Sea Turlles.

Concessionaire agrees and understands that the State of Florida has
advised that in order to place facilities and/or equipment on the beach,
surveys for marine turtle nesting activity must be ongoing, and have been
conducted daily for 65 days previous to the initial date of operation or
beginning May 1, of each year. The Concession Area(s) are currently
surveyed by the Beach Maintenance Division of the Miami-Dade County
Parks and Recreation Department.

a. It is the responsibility of the Concessionaire to abide by any order
issued by the State of Florida and/or cooperate with Miami-Dade
County to ensure that nesting surveys may be conducted in
accordance with the conditions set forth by the State.

b. In the event an unmarked marine turtle nest is exposed, or a dead,
injured, or sick marine turtle is discovered, the Florida Marine Patrol
(1-800-DIAL-FMP) shall be notified immediately such that appropriate
conservation measures may be taken.

C. No temporary lighting associated with the concession will be permitted
at any time during the marine turtle nesting season and no permanent
lighting is authorized.

d. The placement and removal of facilities and equipment on the beach
seaward of 230 feet from the high water line shall be conducted

during daylight hours and shall not occur in any location prior to
completion of the necessary marine turtle protection measures.

22

164



3.8

e. The beach area seaward of the 230-foot setback from the high water
line should be cleared of all furniture and equipment, except lifeguard
equipment, at nights during the turtle-nesting season.

f. Disturbing the existing beach, and dune topography and vegetation is
prohibited.

City Occupational Licenses.

Concessionaire shall obtain, at its sole cost and expense, any occupational
licenses required by City law, as amended from time to time, for the
proposed uses contemplated in Section 3 of the Agreement. To the extent
required by City law, as same may be amended from time to time,
occupational licenses shall be obtained for each proposed use within a
particular Concession Area (e.g. Lummus Park Concession Area,
Concessionaire would be required to obtain four (4) occupational licenses
for: (i) Rental of Beach Equipment; (ii) Food and Beverage Service; (iii) Sale
of Beach-related Sundries; and (iv) Rental of Watersport Equipment).

SECTION 4. CONCESSION FEES.

4.1

Minimum Guarantee (MG):

In consideration of the City executing this Agreement and granting the rights
provided in this Agreement, on November 5th of each year (except as
provided below) during the initial term of the Agreement, the Concessionaire
shall pay to the City a Minimum Guaranteed Annual Concession Fee (MG)
for Food and Beverage Sales, Beach Equipment Rentals, and the Sale of
Skin Care Products of four hundred twelve thousand five hundred dollars
($412,500) (except as provided below); provided, however, the MG for the
first contract year (a "contract year" being defined as that certain period from
November 5th to November 4th of the following year) shall be due on March
5, 2002, representing the prorated MG payment for November 5, 2001 to
March 4, 2002, for the first contract year that is applied to the second
contract year; provided further, however, the amount of the MG payment for
the second contract year shall be reduced by the sum of one hundred thirty
seven thousand five hundred dollars ($137,500). Notwithstanding any
reduced MG payment for the second contract year, for purposes of (i) the
annual five percent (5%) increase of MG; (ii) calculation of the percentage of
gross, as set forth in Subsection 4.2; and (iii) any other term and condition of
this Agreement relating to the MG, the base dollar amount used shall be the
original MG contemplated in the Agreement, which is $412,500.

Commencing with the second contract year, said MG shall be automatically
increased, by five percent (5%) per year, from the previous year's MG, and
shall be due and payable to the City on November 5" of each year during the
term of this Agreement.
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4.2

4.1.1

4.2.1

Minimum Guarantee on Optional Services (MGO):

In addition to the above stated MG, the Concessionaire shall pay to
the City on March 5, 2002, and thereafter on November 5" of each
year during the initial term of the Agreement, a Minimum Guaranteed
Annual Concession Fee for the City approved Optional Services
(MGO). The optional service, to which MGO is applicable,
contemplated at this time is the rental of watersport equipment. MGO
is not applicable to the sale of sundries or Skin Care Products. The
MGO for watersport equipment rentals is thirty thousand dollars
($30,000). Commencing with the second contract year, said MGO
shall be automatically increased, by five percent (5%) per year, from
the previous Xear’s MGO, and shall be due and payable to the City on
November 5" of each year during the term of this Agreement.

Percentage of Gross (vs.) MG(PG):

For each contract year, in the event that the applicable amount as set forth in
Exhibit 4.2 of Concessionaire’s gross receipts for Food and Beverage Sales
(FBS) exceeds the amount (MG) provided in 4.1 above, then the
Concessionaire shall also pay to the City the difference between the
percentage of gross (PG) amount and the amount provided in 4.1 above, no
later than December 31, of each year during the initial term of this
Agreement.

For each contract year, in the event that the amount equal to twenty (20%)
percent (PG) of Concessionaire’s gross receipts for Beach Equipment
Rentals (BER) and Skin Care Product Sales (SCPS) exceeds the amount
(MG) provide in 4.1 above, then the Concessionaire shall also pay to the City
the difference between the PG amount and the amount provided in 4.1
above, no later than December 31, of each year during the initial term of this
Agreement.

Percentage of Gross (vs.) MGO (PGO):

For each contract year, in the event that the amount equal to twenty
percent (20%) (PGO) of Concessionaire’s gross receipts for Optional
Services exceeds the amount (MGO) provided in 4.1 above, then the
Concessionaire shall also pay to the City the difference between the
PGO amount and the amount provided in 4.1 above, no later than
December 31, of each year during the initial term of this Agreement,
provided however, the MG for the period from November 5, 2001 to
March 4, 2002, will not be applicable and Concessionaire will be liable
for payment of PG for said period. The parties agree and
acknowledge that from and after November 5, 2002, no amount in
excess of the MGO shall be due by Concessionaire in consideration
of any and all adverse impact which Concessionaire’s operations may
have sustained as a result of the City’s sand excavation project (the
“Watersport PGO Waiver’). Concessionaire agrees and
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acknowledges that the Waterspot PGO Waiver shall be
Concessionaire’s sole remedy as to any alleged adverse impact
sustained by the concession operations, and the City shall have no
further liability or obligation to Concessionaire with regard to this
matter. Notwithstanding the foregoing, the provisions of this Section
4.2.1 shall be reinstated, commencing with the next contract year, at
such time as the City, in its sole judgment and reasonable discretion,
has determined that adequate beach accretion has occurred so as to
render the Watersport PGO invalid.

Notwithstanding the foregoing and as a result of the City’s sand excavation
from the beach adjacent to Lummus Park for the beach renourishment
project at 30" Street, City and Concessionaire agree that any PGO amounts
due on the MGO for contract years two (2) and three (3) shall be waived in
their entirety. Furthermore, Concessionaire shall only be required to pay to
the City sixty two and one half percent (62.5%) of the PGO on the MGO for
contract year four (4). Concessionaire shall be required to pay to the City one
hundred percent (100%) of the PGO on the MGO for contract year five (5).

The term "gross receipts" is understood to mean all income collected or
accrued, derived by the Concessionaire under the privileges granted by this
Agreement, excluding amounts of any Federal, State, or City sales tax, or
other tax, governmental imposition, assessment, charge or expense of any
kind, collected by the Concessionaire from customers and required by law to
be remitted to the taxing or other governmental authority. Except as
otherwise provided, with regard to a special event under Subsection 16.1
hereof in which Concessionaire is providing the food and beverage service at
a Concession Area, "gross receipts" includes all income collected, accrued or
derived by the Concessionaire from the sale of food, beverages and any
other products sold by Concessionaire at such special event at such
Concession Area. In the case of a special event under Subsection 16.1
hereof in which Concessionaire is not providing the food and beverage
service at a Concession Area, any use fee or other moneys remitted by the
City to the Concessionaire shall be excluded from the definition of the term
"gross receipts”. In the case of a special event under Subsection 16.1 hereof,
and regardless of whether Concessionaire is or is not providing the food and
beverage service at a Concession Area, if the City is not charging, assessing
or collecting any special event permit fee or other charge or moneys in
connection with such special event, all income collected, accrued or derived
by the Concessionaire in connection with such special event shall be
excluded from the definition of the term "gross receipts”. In the case of a
special event at a Concession Area under Subsection 16.1 hereof, if any
income is collected, accrued or derived by the Concessionaire from the
provision or sale of any goods or services, exclusive of food, beverage and
beach equipment that Concessionaire is expressly authorized in Subsections
3.1 and 3.4 of this Agreement to provide or sell as part of its concession
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hereunder, then the amount of any moneys which is paid, directly or
indirectly, by Concessionaire to another person or entity to pay for all or any
portion of the cost or price of any such goods or services or any part thereof
(commonly known as a "pass-through") shall be deducted from the amount
of "gross receipts”.

4.3 Interest for Late Payment.
Any payment which Concessionaire is required to make to City which is not
paid on or before the respective date provided for in this Agreement shall be
subject to interest at the rate of twelve percent (12%) per annum, from the
due date of payment until such time as payment is actually received by the
City.

4.4 Sales and Use Tax.
It is also understood that the required Florida State Sales and Use Tax shall
be added to Concessionaire’s payments and forwarded to the City as part of
said payments. It is the City's intent that it is to receive all payments due from
Concessionaire as net of such Florida State Sales and Use Tax.

SECTION 5. MAINTENANCE AND EXAMINATION OF RECORDS.

Concessionaire shall maintain current, accurate, and complete financial records on an
accrual basis of accounting related to its operations pursuant to this Agreement. Systems
and procedures used to maintain these records shall include a system of internal controls
and all accounting records shall be maintained in accordance with generally accepted
accounting principles and shall be open to inspection and audit, but not photocopying, by
the City Manager or his designee upon reasonable prior request and during normal
business hours. Such records and accounts shall include a breakdown of gross receipts,
expenses, and profit and loss statements. Concessionaire shall maintain accurate receipt-
printing cash registers or a like alternative in all Concession Areas which will record and
show the payment for every sale made or service provided in such Areas; and such other
records shall be maintained as would be required by an independent CPA in order to audit
a statement of annual gross receipts and profit and loss statement pursuant to generally
accepted accounting principles.

A monthly report of gross receipts must be submitted to the City, through the Finance
Department's Revenue Supervisor, to be received no later than thirty (30) days after the
close of each month.

SECTION 6. INSPECTION AND AUDIT.

Concessionaire shall maintain its financial records pertaining to its operations for a period
of three (3) years after the conclusion of any contract year and such records shall be open
and available to the City Manager or his designee, as deemed necessary by the City
Manager or his designee, but shall not be subject to photocopying. Concessionaire shall
maintain all such records at its principal office, currently located at 420 Lincoln Road, Suite
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265, Miami Beach, Florida, 33139, or, if moved to another location, all such records shall
be relocated, at Concessionaire’s expense, to a location in Miami Beach, within ten (10)
days' written notice from the City.

The City Manager or his designee shall be entitled to audit, but not photocopy,
Concessionaire's records pertaining to its operation as often as it deems reasonably
necessary throughout the term of this Agreement, and three (3) times within the three (3)
year period following termination of the Agreement, regardless of whether such termination
results from the natural expiration of the term or for any other reason. The City shall be
responsible for paying all costs associated with such audits, unless the audit(s) reveals a
deficiency of five percent (5%) or more in Concessionaire's statement of gross receipts for
any year or years audited, in which case the firm shall pay to the City, within thirty (30)
days of the audit being deemed final (as specified below), the cost of the audit and a sum
equal to the amount of the deficiency revealed by the audit, plus interest; provided,
however, the audit shall not be deemed final until Concessionaire has received the audit
and has had a reasonable opportunity to review the audit and discuss the audit with the
City. These audits are in addition to periodic audits by the City of Resort Tax collections
and payments, which are performed separately. Nothing contained within this Section shall
preclude the City’s audit rights for Resort Tax collection purposes.

Concessionaire shall submit at the end of each contract year, an annual statement of gross
receipts, in a form consistent with generally accepted accounting principles. Additionally,
such statement shall be accompanied by a report from an independent CPA firm which
shall perform certain agreed upon procedures, as described in the attached Exhibit 6.

The parties acknowledge and agree that, in lieu of the aforestated annual statement of
gross receipts and report from an independent CPA firm, as required and set forth in the
preceding paragraph, for contract years One, Two and Three (November 5, 2001 —
November 4, 2004) of the Agreement, the City’s Internal Auditor shall perform an audit of
contract terms and gross receipts for each of said contract years, and the cost of such
audits shall be reimbursed by the Concessionaire to the City, immediately upon written
notice to Concessionaire from City, as follows:

(i) Ten Thousand ($10,000) Dollars for the City audit covering the period
of November 5, 2001 through March 31, 2003; payable Five
Thousand ($5,000) Dollars upon execution of this Amended and
Restated Agreement, and Five Thousand ($5,000) Dollars on
November 5, 2005.

(ii) Ten Thousand ($10,000) Dollars for the City audit covering the period
of April 1, 2003-November 4, 2004. Said payment shall be made in
full at the time the audit is completed and upon receipt of City Finance
Department invoice for same by Concessionaire.

It is Concessionaire’s intent to stay informed of comments and suggestions by the City
regarding Concessionaire’s performance under the Agreement. Within thirty (30) days after
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the end of each contract year, Concessionaire and City may meet to review
Concessionaire’s performance under the Agreement for the previous contract year. Atthe
meeting, Concessionaire and City may discuss quality, operational, maintenance and any
other issues regarding Concessionaire’s performance under the Agreement.

SECTION 7. TAXES, ASSESSMENTS, AND UTILITIES.

7.1

7.2

Concessionaire agrees to and shall pay before delinquency all taxes
(including but not limited to resort taxes) and assessments of any kind
assessed or levied upon Concessionaire by reason of this Agreement or by
reason of the business or other activities of Concessionaire upon or in
connection with the Concession Area(s). Concessionaire will have the right,
at its own expense, to contest the amount or validity, in whole or in part, of
any tax and/or assessment by appropriate proceedings diligently conducted
in good faith. Concessionaire may refrain from paying a tax or assessment to
the extent it is contesting the assessment or imposition of same in a manner
that is in accordance with law; provided, however, if, as a result of such
contest, additional delinquency charges become due, Concessionaire shall
be responsible for such delinquency charges, in addition to payment of the
contested tax and/or assessment if so ordered.

Concessionaire shall also pay for any fees imposed by law for licenses or
permits for any business or activities of Concessionaire upon the Concession
Area(s) under this Agreement.

Concessionaire shall pay before delinquency any and all charges for utilities
used by, for, or on behalf of the operations contemplated herein (including,
but not limited to, water, electricity, gas, heating, cooling, sewer, telephone,
trash collection, etc.).

City acknowledges that Concessionaire requires an electrical outlet to
operate its point of sale (POS) system. Concessionaire will use its best
efforts to operate said POS equipment from an adjacent Ocean Drive hotel
property. If distance does not permit, then Concessionaire will advise the City
Manager or his designee, and the parties will use best efforts to seek
placement of the POS system at the Offices of the Miami Design
Preservation League, located at the 10" Street Auditorium. If unsuccessful,
Concessionaire may then request from the City the location of the POS
system within the City-owned (non - Miami Design Preservation League used
portion of the) 10" Street facility, at Concessionaire’s sole cost and expense,
for as long as said facility is operational.

Procedure If Ad Valorem Taxes Assessed.

Notwithstanding Subsection 7.1 above, the parties agree that the operations
contemplated herein are for public purposes and, therefore, no ad valorem
taxes should be assessed by the Miami-Dade County Tax Appraiser. If,
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however, said taxes are assessed, City and Concessionaire shall use
reasonable efforts to address payment of same.

SECTION 8. EMPLOYEES AND INDEPENDENT CONTRACTORS.

8.1 In connection with the performance of its responsibilities hereunder,
Concessionaire may hire its own employees and/or independent contractors,
who will be employees and/or independent contractors of Concessionaire
and not of the City. Concessionaire shall select the number, function,
qualifications, compensation, including benefits (if any), and may, at its
discretion and at any time, adjust or revise the terms and conditions relating
to such employees and/or independent contractors.

8.2 Concessionaire and its employees and/or independent contractors shall wear
identification badges and uniforms approved by the City during all hours of
operation when such employee or independent contractor is acting within the
scope of such employment or such independent contractor relationship. All
employees and/or independent contractors shall observe all the graces of
personal grooming. The Concessionaire shall hire people to work in its
concession operation who are neat, clean, well groomed and shall comport
themselves in a professional and courteous manner. The Concessionaire
and any persons hired by same, shall never have been convicted of a felony.
If Concessionaire materially fails to comply with this provision the City may
send notice of default. The Concessionaire shall have an experienced
manager or managers overseeing the concession operations at all times.

SECTION 9. HOURS OF OPERATION.

All Concession Areas and concession operations thereon shall be open every day of the
year, weather or events of force majeure permitting, and shall be open no earlier than one
(1) hour after sunrise daily, and close no later than one (1) hour before sunset daily.
Sunrise and sunset shall be established on a daily basis by the National Weather Service.
Any change in the hours of operation shall be at the City’s sole option and discretion, and
any request by Concessionaire for an increase or decrease in same shall be subject to the
prior written approval of the City Manager or his designee.

Notwithstanding anything herein to the contrary, the City Manager or his designee, in his
sole discretion, may allow Concessionaire to operate a concession at the North Shore
Open Space Park Concession Area on an intermittent and/or reduced basis; provided,
however, Concessionaire’s exclusive right to operate a concession at the North Shore
Open Space Park Concession Area and all Concession Areas as provided in this
Agreement shall not be disturbed. During any time that Concessionaire is not operating a
concession at the North Shore Open Space Park Concession Area, Concessionaire shall
have no obligations under this Agreement regarding the North Shore Open Space Park
Concession Area. If, during any time that Concessionaire is not operating a concession at
the North Shore Open Space Park Concession Area, the City Manager or his designee
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desires that a concession be operated at that Area, the City Manager or his designee shall
so advise Concessionaire and Concessionaire shall promptly commence or re-commence,
as applicable, operating a concession at that Area.

SECTION 10. MAINTENANCE.

10.1

10.2

10.2.1

The Concessionaire accepts the use of the Concession Area(s) provided in
this Agreement in its "as is" condition. Concessionaire assumes sole
responsibility and expense for maintenance of the Concession Area(s) and
all facilities and equipment therein, and the dune area landward and adjacent
thereto. This shall include daily removal of litter, garbage and debris; said
removal to be the sole responsibility and expense of Concessionaire. Daily
maintenance shall be accomplished 365 days per year. Concessionaire
agrees, also at its sole cost and expense, to pay for all garbage disposal
generated by its operations.

Garbage Receptacles and Fenced Storage Area.

With respect to litter, garbage and debris removal, the Concessionaire shall
provide, at its sole cost and expense, receptacles within the confines of the
Concession Area(s) and shall provide a sufficient number of these
receptacles for its own use and for the use of the public. Disposal of the
contents of said receptacles and removal of litter, garbage and debris within
the Concession Area(s), shall be done on a daily basis, and shall be the sole
responsibility of the Concessionaire. The Concessionaire shall be permitted,
at its sole cost and expense, to utilize the dumpster area on the north side of
the 10" Street Auditorium, but must provide for its disposal. By the
Commencement Date, Concessionaire shall enter into an agreement with a
trash hauler for disposal at the 10" Street dumpster facility and provide a
copy of such agreement to the City. Any costs for removal of the contents of
said trash receptacles by the City, because of the Concessionaire’s failure to
do the same, will be assessed upon, and become the responsibility of the
Concessionaire. The dumping or disposal of any refuse, discards, trash or
garbage, generated by, or as a result of the concession operations, into any
of the Miami-Dade County trash receptacles, by the Concessionaire
(including its staff and employees), shall be strictly prohibited. Determination
of the "number" of receptacles shall at all times be within the City’s sole
discretion, and Concessionaire shall agree to be bound by same.

Concessionaire shall also be permitted to locate and maintain,
including landscaping, at Concessionaire’s sole cost and expense, a
twenty five (25) foot by twenty five (25) foot fenced storage area
adjacent to the dumpster area on the north side of the 10" Street
Auditorium, in accordance with Exhibit 10.2.1, for umbrella and chair
storage only. Said fenced storage area shall be approved by the City’s
Planning Department or, if deemed necessary by the City, by any
other applicable authority.
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10.3

10.4

10.5

Facilities/Equipment.

The Concessionaire must provide and maintain, at its own cost and expense,
all facilities and equipment required to operate the concession. The
Concessionaire shall maintain said facilities, equipment, and furnishings
during the term of this Agreement at its sole cost and expense. In the event
any of the aforesaid items are lost, stolen, or damaged, they shall be
replaced or repaired at the sole cost and expense of the Concessionaire
within fifteen (15) days of written notice from the City.

Orderly Operation.

The Concessionaire shall have a neat and orderly operation at all times and
shall be solely responsible for the necessary housekeeping services to
properly maintain the Concession Area(s) and all facilities incident thereto.
There shall be no living quarters nor shall anyone be permitted to live within
the facilities and/or Concession Area(s). The Concessionaire shall make
available all facilities within the Concession Area(s) under its control for
examination during hours of operation by the City Manager or his authorized
representative.

No Dangerous Materials.

The Concessionaire agrees not to use or permit in the Concession Area(s) or
facilities the storage and/or use of gasoline, fuel oils, diesel, illuminating oils,
oil lamps, combustible powered electricity producing generators, turpentine,
benzene, naphtha, propane, natural gas, or other similar substances,
combustible materials, or explosives of any kind, or any substance or thing
prohibited in the standard policies of fire insurance companies in the State of
Florida. Any such substances or materials found within the Concession
Area(s) shall be immediately removed. This subsection shall not apply to any
substances permitted by the City’s Rules and Regulations for Beachfront
Concession Operations, in effect on the date of approval of this Agreement
by the Mayor and City Commission; provided such substances are used or
stored in connection with concession operations, and are not (at anytime)
otherwise prohibited by County, State or Federal law.

Notwithstanding any contrary provisions of this Agreement, Concessionaire,
after the Commencement Date, shall indemnify and hold City harmless from
any loss, damage, cost, or expense of the City, including, without limitation,
reasonable attorney’s fees, incurred as a result of, arising from, or connected
with the placement by Concessionaire, after the Commencement Date, but
during the term of this Agreement, of any “hazardous substance” or
“petroleum products” on, under, in or upon the Concession Areas as those
terms are defined by applicable Federal and State Statute, or any
environmental rules and environmental regulations promulgated thereunder;
provided, however, Concessionaire shall have no liability in the event of the
willful misconduct or gross negligence of the City, its agents, servants or
employees. The provisions of this Subsection 10.5 shall survive the
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10.6

10.7

termination or earlier expiration of this Agreement.

Security.
The Concessionaire shall be responsible for and provide reasonable security

measures which may be required to protect the Concession Area(s) and any
of the equipment, materials and facilities thereon. Under no circumstances
shall the City be responsible for any stolen or damaged equipment, materials
and facilities, nor shall City be responsible for any stolen or damaged
personal property of Concessionaire’s patrons, guests, invitees, and/or other
third parties.

Vehicles on the Beach.

Concessionaire's vehicles shall include (i) any “on-road vehicle” and/or
trailers licensed in accordance with applicable County, State and Federal
law, to operate on public streets and roadways and shall also include any (ii)
non “on-road” vehicles such as golf carts and all terrain vehicles (“ATV"s)
(both (i) and (i) shall be referred collectively herein as “vehicles”).
Concessionaire’s vehicles shall only be allowed on the beachfront for
purposes of supplying the concession operations, and to remove equipment
at the close of operations each day, and must be removed from the
beachfront immediately thereafter. Anyone operating a vehicle for or on
behalf of Concessionaire must have a current valid Florida Driver’s License.
Said supplying and removal operations shall only be permitted during regular
hours of operation, and shall be completed safely and expeditiously. No
vehicular traffic will be permitted on the beach after sunset or prior to sunrise.
Access to the beach shall only be permitted via specifically designated dune
crossovers authorized for such use and nearest to the concession operation.

Vehicles operated on the beachfront shall not exceed 5 M.P.H. and shall only
operate in the immediate vicinity of the concession or to-and-from the
nearest predetermined and assigned access ramp. After transporting
equipment to a Concession Area, the vehicles shall be removed from the
beachfront area and parked in a legally authorized location. Driving on the
beachfront area shall be kept to a minimum. No vehicular traffic will be
permitted on the beach, at any time or for any purpose, other than as stated
herein. Driving from one Concession Area, concession facility and/or
concession location to another to service, supervise, or for any other reason,
is prohibited. Concessionaire must exit to the street as provided above to
access other locations. All vehicles operated on the beach must have a tire-
to-ground pressure of ten pounds per square inch (10 p.s.i) or less.

Eighteen-inch (18") high cones, orange in color, shall be placed in front of,
and at the rear of the vehicle when parked. Vehicle operator must inspect the

vehicles perimeter and surrounding area, prior to turning the vehicles ignition
switch, to assure a clear path of egress and only proceed with extreme
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caution. Vehicles must always remain on the "hard-packed" sand area.
Driving or parking on any "soft-sand" area is prohibited.

All vehicles must have signage, on each side, with the name of the
concession operator in 4" high letters on a contrasting background.

A total of six (6) vehicles, (which may include such combination of the type of
vehicles specified in (i) and (ii) above as Concessionaire may deem
necessary but which total number of vehicles shall in no event exceed six
(6)) are herein permitted, and shall be properly marked and identified as in
accordance with the applicable guidelines for vehicles provided above.
Provided, however, that in order to contain vehicular traffic on the beach to a
minimum, the City Manager or his designee, must approve any additional
"on-road” and/or non “on-road” vehicles to be used by Concessionaire prior
to such use.

10.8 Inspection.
The Concessionaire agrees that the Concession Area(s) and all facilities,

equipment, and operations thereon may be inspected at any time during
hours of operation by the City Manager or his designee, or by any other
Municipal, County, State officer, or agency having responsibilities for
inspections of such operations. The Concessionaire hereby waives all claims
against the City for compensation for loss or damage sustained by reason of
any interference (which interference, if by the City, must be reasonable) with
the concession operation by any public agency or official in enforcing their
duties or any laws or ordinances. Any such interference (which interference,
if by the City, must be reasonable) shall not relieve the Concessionaire from
any obligation hereunder.

SECTION 11. INSURANCE.

Concessionaire shall maintain, at its sole cost and expense, the following types of
insurance coverage at all times throughout the term of this Agreement.

a. Comprehensive General Liability:

() except as specifically provided for in a(ii) below, comprehensive
general liability in the minimum amount of Two Million Dollars
($2,000,000) per occurrence for bodily injury and property damage.
This policy must also contain coverage for premises operations,
products and contractual liability.

(ii) for all watersport equipment rental, as defined in Section 3.4,
comprehensive general liability in the minimum amount of One Million

Dollars ($1,000,000) per occurrence for bodily injury and property
damage. This policy must also contain coverage for premises
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operations, products and contractual liability.

b. Workers Compensation Insurance shall be required in accordance with the
Laws of the State of Florida.

c. Automobile Insurance shall be provided covering all owned, leased, and
hired vehicles and non-ownership liability for not less than the following
limits:

Bodily Injury $1,000,000 per person
Bodily Injury $1,000,000 per accident

Property Damage $1,000,000 per accident

The policies of insurance referred to above shall not be subject to cancellation or
changing coverage except upon at least thirty (30) days prior written notice to the
City, and then only subject to the prior written approval of the City Manager or his
designee. Prior to the Commencement Date of this Agreement, Concessionaire
shall provide City with a Certificate of Insurance for each such policy. ALL
POLICIES SHALL NAME THE CITY OF MIAMI BEACH FLORIDA AS AN
ADDITIONAL NAMED INSURED. All such policies shall be obtained from
companies authorized to do business in the State of Florida with an A.M. Best’s
Insurance Guide (latest edition) rating acceptable to the City’s Risk Manager, and
any replacement or substitute company shall also be subject to the approval of the
City’s Risk Manager. Should Concessionaire fail to obtain, maintain or renew the
policies of insurance referred to above, in the required amounts, the City may, at its
sole discretion, obtain such insurance, and any sums expended by City in obtaining
said insurance, shall be repaid by Concessionaire to City, plus ten percent (10%) of
the amount of premiums paid to compensate City for its administrative costs. If
Concessionaire fails to repay City’s expenditures within fifteen (15) days of demand,
the total sum owed shall accrue interest at the rate of twelve percent (12%) until
paid, and such failure shall be deemed an event of default hereunder.

SECTION 12. INDEMNITY.

12.1

12.2

In consideration of a separate and specific consideration of $10.00 and other
good and valuable consideration the receipt and sufficiency of which are
hereby acknowledged, Concessionaire shall indemnify, hold harmless and
defend the City, its agents, servants and employees from and against any
claim, demand or cause of action of whatsoever kind or nature arising out of
error, omission, or negligent act of Concessionaire, its subconcessionaire(s),
agents, servants or employees in the performance of services under this
Agreement.

In addition, in consideration of a separate and specific consideration of
$10.00 and other good and valuable consideration the receipt and sufficiency
of which are hereby acknowledged, Concessionaire shall indemnify, hold
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12.3

12.4

12.5

12.6

harmiess and defend the City, its agents, servants and employees from and
against any claim, demand or cause of action of whatever kind or nature
arising out of any misconduct of Concessionaire not included in the
paragraph in the subsection above and for which the City, its agents,
servants or employees are alleged to be liable.

Subsections 12.1 and 12.2 shall survive the termination or expiration of this

Agreement. Subsections 12.1 and 12.2 shall not apply, however, to any such

liability, that arises as a result of the willful misconduct or gross negligence of
the City, its agents, servants or employees.

Subrogation.
The terms of insurance policies referred to in Section 11 shall preclude

subrogation claims against Concessionaire, the City and their respective
officers, employees and agents.

Force Majeure.
Neither party shall be obligated to perform hereunder and neither party shall
be deemed to be in default if performance is prevented by:

a. fire which renders at least thirty percent (30%) of the Concessionaire’s
cumulative facilities and equipment unusable and which is not caused
by negligence of Concessionaire;

b. earthquake; hurricane; flood; act of God; direct act of terrorism; or civil
commotion occurring on the Concession Area(s); or

C. any law, ordinance, rule, regulation or order of any public or military
authority stemming from the existence of economic or energy
controls, hostilities, or war.

The parties hereto acknowledge that Concessionaire’s obligations and
benefits hereunder may be negatively affected by an event of Force Majeure.
If an event of Force Majeure occurs during a contract year, and provided
further that Concessionaire’s minimum guarantee payment(s) to the City for
that contract year is greater than the applicable percentage payment, then
the City Manager or his designee, in his sole discretion, may extend the
Term of this Agreement for a reasonable period of time; provided, however,
such extension shall take effect only if Concessionaire agrees to such
extension.

Labor Dispute.

In the event of a labor dispute which results in a strike, picket or boycott
affecting the Concession Area(s) or operation described in this Agreement,
Concessionaire shall not thereby be deemed to be in default or to have
breached any part of this Agreement, unless such dispute shall have been
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12.7

caused by illegal labor practices or violations by Concessionaire of applicable
collective bargaining agreements and there has been a final determination of
such fact which is not cured by Concessionaire within thirty (30) days.

Waiver of Loss from Hazards.

The Concessionaire hereby expressly waives all claims against the City for
loss or damage sustained by the Concessionaire resulting from fire, water,
natural disasters/acts of God (e.g. hurricane, tornado, etc.), civil commotion,
riot, or any other Force Majeure contemplated in Subsection 12.5 and Labor
Dispute in Subsection 12.6 above, and the Concessionaire hereby expressly
waives all rights, claims, and demands against the City and forever releases
and discharges the City of Miami Beach, Florida, from all demands, claims,
actions and causes of action arising from any of the aforesaid causes.

SECTION 13. DEFAULT AND TERMINATION.

Subsections 13.1 through 13.3 shall constitute events of default under this Agreement. An
event of default by Concessionaire shall entitle City to exercise any and all remedies
described as City’s remedies under this Agreement, including but not limited to those set
forth in Subsection 13.4 and Section 14. An event of default by City shall entitle
Concessionaire to exercise any and all remedies described as Concessionaire’s remedies
under this Agreement, including but not limited to those set forth in Subsection 13.5.

13.1

13.2

Bankruptcy.
If either the City or Concessionaire shall be adjudged bankrupt or insolvent,

or if any receiver or trustee of all or any part of the business property of
either party shall be appointed, or if any receiver of all or any part of the
business property shall be appointed and shall not be discharged within sixty
(60) days after appointment, or if either party shall make an assignment of its
property for the benefit of creditors, or shall file a voluntary petition in
bankruptcy, or insolvency, or shall apply for reorganization or arrangement
with its creditors under the bankruptcy or insolvency laws now in force or
hereinafter enacted, Federal, State, or otherwise, or if such petitions shall be
filed against either party and shall not be dismissed within sixty (60) days
after such filing, then the other party may immediately, or at any time
thereafter, and without further demand or notice, terminate this Agreement
without being prejudiced as to any remedies which may be available to it for
breach of contract.

Default in Payment.

In the event Concessionaire fails to submit any payment within five (5) days
of its due date, there shall be a late charge of $50.00 per day for such late
payment, in addition to interest at the highest rate allowable by law (currently
12% per annum). If any payment and accumulated penalties are not received
within fifteen (15) days after the payment due date, and such failure
continues three (3) days after written notice thereof, then the City may,
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13.3

13.4

without further demand or notice, terminate this Concession Agreement
without being prejudiced as to any remedies which may be available to it for
breach of contract; and may begin procedures to collect the Performance
Bond required in Section 14 herein.

Non-Monetary Default.

In the event that Concessionaire or the City fails to perform or observe any of
the covenants, terms or provisions under this Agreement, and such failure
continues thirty (30) days after written notice thereof from the other party
hereto, such non-defaulting party may immediately or at any time thereafter,
and without further demand or notice, terminate this Agreement without
being prejudiced as to any remedies which may be available to it for breach
of contract. In the event that a default is not reasonably susceptible to being
cured within such period, the defaulting party shall not be considered in
default if it shall, within such period, commence with due diligence and
dispatch to cure such default and thereafter completes with dispatch and due
diligence the curing of such default, but in no event shall such extended cure
period exceed ninety (90) days from the date of written notice thereof. In the
event Concessionaire cures any default pursuant to this subsection, it shall
promptly provide City with written notice of same.

City’s Remedies for Concessionaire’s Default.

If any of the events of default, as set forth in this Section, shall occur, the
City may, after notice (if required) and the expiration of cure periods, as
provided above, at its sole option and discretion, institute such proceedings
as in its opinion are necessary to cure such defaults and to compensate City
for damages resulting from such defaults, including but not limited to the right
to give to Concessionaire a notice of termination of this Agreement. If such
notice is given, the term of this Agreement shall terminate upon the date
specified in such notice from City to Concessionaire. On the date so
specified, Concessionaire shall then quit and surrender the Concession
Area(s) to City pursuant to the provisions of Subsection 13.7. Upon the
termination of this Agreement, all rights and interest of Concessionaire in and
to the Concession Area(s) and to this Agreement, and every part thereof,
shall cease and terminate and City may, in addition to any other rights and
remedies it may have, retain all sums paid to it by Concessionaire under this
Agreement, including but not limited to, beginning procedures to collect the
Performance Bond in Section 14 herein. In addition to the rights set forth
above, City shall have the rights to pursue any and all of the following:

a. the right to injunction or other similar relief available to it under Florida
law against Concessionaire; and or

b. the right to maintain any and all actions at law or suits in equity or
other proper proceedings to obtain damages resulting from
Concessionaire’s default.
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13.5

13.6

13.7

13.6.1

13.6.2

If an event of default, as set forth in this Section, by the City shall occur, the
Concessionaire may, after notice (if required) and the expiration of the cure
periods, as provided above, at its sole option and discretion, terminate this
Agreement upon written notice to the City and/or sue for damages. Said
termination shall become effective upon receipt of a written notice of
termination by the City, but in no event shall Concessionaire specify a
termination date that is less than sixty (60) days from the date of the written
termination notice. On the date specified in the notice, Concessionaire shall
quit and surrender the Concession Area(s) to City pursuant to the provisions
of Subsection 13.7.

Termination for Convenience/Partial Termination.

Concessionaire acknowledges that the City intends to develop a
schedule of capital improvements for the North Shore Open Space
Park Concession Area which may entail a closure of all or a portion of
the Park, at the City Commission’s sole discretion. In the event that
the City closes down the North Shore Open Space Park for the
purpose of undertaking a capital improvement plan thereon, then the
parties agree that that portion of the Agreement referencing North
Shore Open Space Park shall be partially terminated for convenience,
without cause and without penalty to either party, and only as to that
portion of the Concession Area which has been closed. Such a
termination shall become effective upon sixty (60) days prior written
notice to Concessionaire.

In the event of termination or partial termination by City of the
Agreement pursuant to this Subsection, Concessionaire herein
acknowledges and agrees that it shall not have any claim, demand, or
cause of action of whatsoever kind or nature, against the City, its
agents, servants and employees (including, but not limited to, claims
for interference in business or damages for interruption of services or
interference in its concession operations for beach equipment rental,
beach sundries sales, food and beverage sale/service, and watersport
equipment rental).

Surrender of Concession Areas.

At the expiration of this Agreement, or earlier termination in accordance with
the terms of this Agreement, Concessionaire shall surrender the Concession
Area(s) in the same condition as the Concession Area(s) were prior to the
commencement of this Agreement, reasonable wear and tear excepted
(including any beach erosion not directly caused by Concessionaire and/or
its operation). Concessionaire shall remove all its facilities, equipment,
fixtures, personal property, etc. upon forty-eight (48) hours written notice
from the City Manager or his designee unless a longer time period is agreed
to by the City. Concessionaire’s obligation to observe or perform this
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covenant shall survive the expiration or other termination of this Agreement.
Continued occupancy of the Concession Area(s) after termination of the
Agreement shall constitute trespass by the Concessionaire, and may be
prosecuted as such. In addition, the Concessionaire shall pay to the City one
thousand dollars ($1,000) per day as liquidated damages for such trespass
and holding over.

SECTION 14. PERFORMANCE BOND OR ALTERNATE SECURITY.

Concessionaire shall, on or before the Commencement Date of this Agreement, furnish to
the City Manager or his designee a Performance Bond in the penal sum as stated below
for the payment of which Concessionaire shall bind itself for the faithful performance of the
terms and conditions of this Agreement. A Performance Bond in the amount of Two
Hundred Thousand Dollars ($200,000.00) shall be required and be in faithful observance of
this Agreement. A cash deposit, irrevocable letter of credit, or certificate of deposit may
also suffice, as determined by the City Manager or his designee in his reasonable
discretion. The form of the Performance Bond or letter of credit shall be as required by the
City Manager or his designee. In the event that a Certificate of Deposit is approved, it shall
be a Two Hundred Thousand Dollar ($200,000.00) one-year Certificate of Deposit in favor
of the City, which shall be automatically renewed, the original of which shall be held by
City. Concessionaire shall be so required to maintain said Performance Bond or alternate
security, as accepted by City Manager or his designee, in full force and effect throughout
the term of this Agreement; provided, however, in the event that any of Concessionaire’s
equipment in connection with this Agreement is acquired by a lease, then, if requested in
writing from Concessionaire by the City Manager or his designee, in his discretion, such
Performance Bond or alternate security shall be in the total amount of $300,000
commencing with the fourth contract year and $400,000 commencing with the fifth contract
year; provided, further, that, in lieu of such increased Performance Bond, if requested in
writing by the City Manager or his designee, in his discretion, Concessionaire shall file a
UCC-1 financing statement providing to the City a security interest in such leased
equipment. Concessionaire shall have an affirmative duty to notify the City, in writing, in the
event said Performance Bond or alternate security lapses or otherwise expires. All interest
that accrues in connection with any financial instrument or sum of money referenced above
shall be the property of Concessionaire, except in an event of default, in which case the
City shall be entitled to all interest that accrues after the date of default.

SECTION 15. ASSIGNMENT.

Except as otherwise provided in this Subsection, Concessionaire shall not assign;
sublease; grant any concession or license (other than the subconcession for food and
beverages approved with Monty’s LLC herein, or as otherwise permitted pursuant to the
procedures set forth in Section 3.2 hereof); permit the use of by any other person other
than Concessionaire; or otherwise transfer all or any portion of this Agreement and/or of
the Concession Area(s) (all of the forgoing are herein after referred to collectively as
"transfers"), without the prior written consent of the City, which consent shall not be
unreasonably withheld.
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If there is a change in control of Concessionaire, then any such change in control shall
constitute a "transfer" for purposes of this Agreement and shall be approved by the City
Commission prior to consummation of such change in control. "Change in control", for
purposes hereof, shall mean a change of the ownership, directly or indirectly, of greater
than thirty-three and four tenths percent (33.4%) of the voting or ownership interest or right
to profits in such Concessionaire, by means of one or more transfers, sales, mergers,
consolidations, dissolutions or otherwise; provided that the foregoing shall not be deemed
to include (i) a pledge or collateral assignment of the profits of Concessionaire in
connection with any financing, provided such pledge or collateral assignment is
subordinate to the rights of the City to the fees payable to the City pursuant to Section 4
hereof; (ii) any transfer to other owners of Concessionaire or to trusts the beneficiaries of
which are any owner(s) of Concessionaire or member(s) of theirimmediate family; or (iii) a
change in the ownership of Concessionaire through a registered public offering of shares in
Concessionaire ((i), (ii) and (iii) above collectively are referred to herein as the "Transfer
Exclusions"). Except for the Transfer Exclusions, any change of the ownership, directly or
indirectly, of thirty-three and four tenths percent (33.4%) or less of the voting or ownership
interest or right to profits in such Concessionaire (a "Minor Change"), by means of one or
more transfers, sales, mergers, consolidations, dissolutions or otherwise, shall be subject
to the approval of the City Manager or his designee.

Concessionaire shall notify the City of any proposed transfer, and shall notify the City
Manager or his designee of any proposed Minor Change, prior to consummation of same
and the City or the City Manager or his designee, as applicable, shall respond within thirty
(30) days. In the event that any such transfer or Minor Change is approved, the transferee
shall agree to be bound by all the covenants of this Agreement required of the transferor
hereunder. Any transfer or Minor Change made without complying with this Section shall
be null, void, and of no effect and shall constitute an act of default under this Agreement.
Notwithstanding any such consent, or any permitted transfer or Minor Change under any
provision of this Section, unless expressly released by the City, Concessionaire shall
remain jointly and severally liable (along with each approved transferee, who shall
automatically become liable for all obligations of the transferor hereunder with respect to
that portion of the Agreement so transferred), and the City shall be permitted to enforce the
provisions of this Agreement directly against Concessionaire or any transferee of the
Concessionaire without proceeding in any way against any other person.

SECTION 16. SPECIAL EVENTS / SPONSORSHIPS.

16.1 Concessionaire’s proposed uses, as defined in Section 3 herein, do not
contemplate the production, promotion or sponsorship by the Concessionaire
of special events in any of the Concession Areas. In the event
Concessionaire does produce, promote or sponsor a special event in the
City, other than those provided for in this Agreement, it shall abide by the
City’s Special Events Permit Requirements and Guidelines, as same may be
amended from time to time. For any use, other than those provided for in this
Agreement, a special events permit may be required and shall be obtained
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16.2

through the City’s Office of Arts, Culture and Entertainment. The City
Manager’s authorization must be obtained for any such special event.

The City Administration shall evaluate requests for special events permits on
a case by case basis, in accordance with the City's Special Event Permit
Requirements and Guidelines, as same may be amended from time to time.
In the event that a special event and/or film permit is requested by an entity,
other than the Concessionaire, and the proposed special event and/or film is
scheduled to occur within the Concession Area(s) and would cause the
operations within that particular Area(s) to cease, wholly or partly, and
provided Concessionaire is not in default under the Agreement at the time of
the request, the Concessionaire agrees to cooperate with the City and the
special event permit applicant to allow use of the Concession Area(s) during
the period of the special event, including set-up and break-down time. City
agrees that, to the extent the special event permittee provides food and
beverage service at the special event and does not utilize the
Concessionaire for said service, the special event permittee will be required
to remit twenty percent (20%) of the gross revenues generated at the event
to the City. The City agrees to remit thirty percent (30%) of said remittance to
the Concessionaire as a use fee in consideration of the special event
permittee’s use of the Concession Area(s).

City Special Events.

Notwithstanding Subsection 16.1 above, and in the event that the City, at its
sole discretion, deems that it would be in the best interest of the City, the City
reserves the right to displace the Concessionaire for City produced special
events and/or City produced productions. In such cases, the City may
request that the Concessionaire cease and desist operations during the term
of, and in the area of the special event and/or production, and the
Concessionaire shall cease and desist during said term. If the
Concessionaire is not required to close, or chooses to remain open without
interference to the special event and/or production, Concessionaire agrees to
cooperate with the City. If the Concessionaire is allowed to remain open
during special events and/or productions, the Concessionaire may be
allowed to have in operation its normal daily complement of equipment and
staff. "Normal" shall be defined as equipment and staff, approved by the City,
that the Concessionaire has available for the public on a normal day, 365
days per year. Such equipment or staff shall not be increased or altered
during special events and/or productions without the prior written permission
of the City Manager or his designee. To the extent that the normal daily
complement of equipment and staff is displaced by the special event and/or
production, the Concessionaire may reallocate such displaced equipment
and staff on a pro-rata basis within the Concession Area(s) not being utilized
by the special event.
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16.3 Notwithstanding anything to the contrary, if a special event occurs in all or
any portion of any Concession Area(s), Concessionaire shall not be liable for
any charge, fee or other expense, governmental or otherwise, in connection
with such special event. To the extent the preceding sentence conflicts with
the City’s Rules and Regulations for Beachfront Concession Operations or
conflicts with any other City rule, law, regulation, charter or code provision,
this Agreement governs.

16.4 Sponsorships.
The City reserves unto itself all present and future rights to negotiate all
forms of endorsement and/or sponsorship agreements based on the
marketing value of any City trademark, property, brand, logo and/or
reputation. Any and all benefits derived from an endorsement and/or
sponsorship agreement based on the marketing value of a City trademark
property, brand, logo and/or reputation, shall belong exclusively to the City.

Concessionaire shall be specifically prohibited from entering into, or
otherwise creating, sponsorships and/or endorsements with third parties
which are based solely or in any part on the marketing value of a City
trademark, propenty, brand, logo and/or reputation.

The prohibition on Concessionaire entering into such sponsorship and/or
endorsement agreements, as are defined in this subsection 16.1, shall not
be interpreted to include nor prohibit the Concessionaire’s right to sell, rent,
or use, exclusively, any particular brand or product that would be permitted
for use or sale pursuant to this Agreement. Moreover, the City will not limit
Concessionaire’s ability to negotiate a reduced rate for purchase, from any
vendor, whose product(s) Concessionaire uses or offers for sale or rent
pursuant to this Agreement.

SECTION 17. NO IMPROPER USE.

The Concessionaire will not use, nor suffer or permit any person to use in any manner
whatsoever, the Concession Area(s) or facilities for any improper, immoral or offensive
purpose, or for any purpose in violation of any Federal, State, County, or Municipal
ordinance, rule, order or regulation, or of any governmental rule or regulation now in effect
or hereafter enacted or adopted. The Concessionaire will protect, indemnify, and forever
save and keep harmless the City, its agents, employees and contractors from and against
damage, penalty, fine, judgment, expense or charge suffered, imposed, assessed or
incurred for any violation, or breach of any law, ordinance, rule, order or regulation
occasioned by any act, neglect or omission of the Concessionaire, Subconcessionaire, or
any employee or agent regarding the Concession. In the event of any violation by the
Concessionaire or if the City or its authorized representative shall deem any conduct on the
part of the Concessionaire to be objectionable or improper, the City shall have the right to
suspend the operation of the concession should the Concessionaire fail to correct any such
violation, conduct, or practice to the satisfaction of the City within twenty-four (24) hours
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after receiving written notice of the nature and extent of such violation, conduct, or practice,
such suspension to continue until the violation is cured. The Concessionaire further agrees
not to commence operation during the suspension until the violation has been corrected to
the satisfaction of the City.

SECTION 18. PRICE SCHEDULES.

Concessionaire agrees that prices charged for beach equipment rentals, sale of food and
beverage service, sale of beach related sundries, and watersport equipment rentals will be
consistent with the price schedule(s) herein submitted by the Concessionaire and approved
by the City and incorporated herein as exhibits to this Agreement. All subsequent price
approvals and changes must be approved in writing by the City Manager or his designee.
Prices shall be reasonably consistent with those charged for similar items and services in
the general vicinity. The City shall have the final right of approval for all such prices and
changes, but said right shall not be arbitrarily or unreasonably exercised. The
Concessionaire agrees to refrain from the sale or rental of any item identified as prohibited
by the City and to sell or rent only those items approved by the City. The Concessionaire
agrees to maintain an adequate supply necessary to accommodate beach patrons.

SECTION 19. NOTICES.

All notices from the City to the Concessionaire shall be deemed duly served upon receipt, if
mailed by registered or certified mail with a return receipt to the Concessionaire at the
following address:

Boucher Brothers Miami Beach LLC
420 Lincoln Road, Suite 265
Miami Beach, Florida 33139

With copies to:

Alexander |. Tachmes, Esq.
Alexander |. Tachmes, P.A.
Two South Biscayne Boulevard
One Biscayne Tower, Suite 2475
Miami, Florida 33131

Abigail C. Watts-FitzGerald
Hunton & Williams
1111 Brickell Avenue, Suite 2500
Miami, Florida 33131

All notices from the Concessionaire to the City shall be deemed duly served upon receipt, if
mailed by registered or certified mail return receipt requested to the City of Miami Beach at
the following addresses:
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City Manager
City of Miami Beach
1700 Convention Center Drive
Miami Beach, FL 33139

With copy to:

City Attorney
City of Miami Beach
1700 Convention Center Drive
Miami Beach, FL 33139

The Concessionaire and the City may change the above mailing address at any time upon
giving the other party written notification. All notices under this Concession Agreement
must be in writing.

SECTION 20. LAWS.

20.1 Compliance.
Concessionaire shall comply with all applicable City, County, State, and

Federal ordinances, statutes, rules and regulations, including but not limited
to all applicable environmental City, County, State, and Federal ordinances,
statutes, rules and regulations, subject to the provisions of Subsection 10.5

hereof.
20.2 Governing Law.
INTENTIONALLY OMITTED.
20.3 Equal Employment Opportunity.

Neither Concessionaire nor any affiliate of Concessionaire performing
services hereunder, or pursuant hereto, will discriminate against any
employee or applicant for employment because of race, creed, sex, color,
national origin, sexual orientation, and disability, as defined in Title | of ADA.
Concessionaire will take affirmative steps to utilize minorities and females in
the work force and in correlative business enterprises.

20.4 No Discrimination.

The Concessionaire agrees that there shall be no discrimination as to race,
sex, sexual orientation, color, creed, national origin, familial status, religion or
handicap, in its employment practice or in the operations referred to by this
Concession Agreement; and further, there shall be no discrimination
regarding any use, service, maintenance, or operation within the Concession
Area(s). All services offered on the beach shall be made available to the
public, subject to the right of the Concessionaire and the City to establish
and enforce rules and regulations to provide for the safety, orderly operation
and security of the facilities.
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20.4.1

Pursuant to Sections 62-90 and 62-91, of Chapter 62, of the Miami
Beach City Code entitled "Human Relations", Concessionaire, by
executing this Agreement, certifies that it does not discriminate in its
membership or policies based on race, color, national origin, religion,
sex, sexual orientation, familial status or handicap.

SECTION 21. MISCELLANEOUS.

211

21.2

21.3

21.4

21.5

21.6

21.7

No Partnership.

Nothing contained in this Agreement shall constitute or be construed to be or
create a partnership or joint venture between the City and Concessionaire.

Modifications.

This Agreement cannot be changed or modified except by agreement in
writing executed by all parties hereto. Concessionaire acknowledges that no
modification to this Agreement may be agreed to by the City unless approved
by the Mayor and City Commission except where such authority has been
expressly provided herein to the City Manager or his designee.

Complete Agreement.
This Agreement, together with all exhibits incorporated hereto, constitutes all
the understandings and agreements of whatsoever nature or kind existing
between the parties with respect to Concessionaire’s operations, as
contemplated herein.

Headings.
The section, subsection and paragraph headings contained herein are for

convenience of reference only and are not intended to define, limit, or
describe the scope or intent of any provision of this Agreement.

Binding Effect.
This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective successors and permitted assigns.

Clauses.

The illegality or invalidity of any term or any clause of this Agreement shall
not affect the validity of the remainder of the Agreement, and the Agreement
shall remain in full force and effect as if such illegal or invalid term or clause
were not contained herein unless the elimination of such provision
detrimentally reduces the consideration that either party is to receive under
this Agreement or materially affects the continuing operation of this
Agreement.

Severability.
If any provision of this Agreement or any portion of such provision or the

application thereof to any person or circumstance shall be held to be invalid
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21.8

21.9

21.10

21.11

21.12

or unenforceable, or shall become a violation of any local, State, or Federal
laws, then the same as so applied shall no longer be a part of this
Agreement but the remainder of the Agreement, such provisions and the
application thereof to other persons or circumstances, shall not be affected
thereby and this Agreement as so modified shall.

Right of Entry.

The City, at the direction of the City Manager, shall at all times during hours
of operation, have the right to enter into and upon any and all parts of the
Concession Area(s) for the purposes of examining the same for any reason
relating to the obligations of parties to this Agreement.

Not a Lease.

It is expressly understood and agreed that no pan, parcel, building, facility,
equipment or space is leased to the Concessionaire, that it is a
concessionaire and not a lessee; that the Concessionaire’s right to operate
the concession shall continue only so long as this Agreement remains in
effect.

Signage.
Concessionaire shall provide, at its sole cost and expense, any required

signs at its concessions. All advertising, signage and postings shall be
approved by the City, and shall be in accordance with all applicable
Municipal, County, State and Federal laws and regulations. Any signage
posted by Concessionaire on its facilities and equipment shall be subject to
the prior approval of the City as to size, shape and placement of same.

Use of Beach.

The beach is for the use and enjoyment of the public, for recreation and
other public purposes and the public’s right to such use shall not be
infringed upon by any activity of the Concessionaire. Upon execution of
this Agreement, Concessionaire acknowledges that all of the beaches
are public and as such concession operations must not restrict, or
appear to restrict, access to the general public, or in any way limit the
public nature or ambiance of the beachfront. The Concessionaire will
conduct its operations so as to maintain a reasonably quiet and tranquil
environment for the adjacent area, and make no public disturbances.

Conflict of Interest.

Concessionaire shall perform its services under this Agreement and conduct
the concession operations contemplated herein, in a manner so as to show
no preference for other concession operations/facilities (e.g. particularly
concession operations behind private property along the City’s beachfront)
owned, operated, managed, or otherwise controlled by Concessionaire with
regard to its responsibilities pursuant to this Concession Agreement.

46

188



21.13

21.14

21.15

21.16

Reasonableness.

Notwithstanding anything to the contrary in this Agreement, including but not
limited to references to "sole option" or "sole discretion" or words of similar
meaning, in each instance in which the approval or consent or other action of
the City Commission or the City Manager or his designee is allowed or
required in this Agreement, such approval, consent or other action shall not
be unreasonably withheld, conditioned or delayed.

Procedure for Approvals and/or Consents.

In each instance in which the approval or consent of the City Manager or his
designee is allowed or required in this Agreement, it is acknowledged that
such authority has been expressly provided herein to the City Manager or his
designee by the Mayor and City Commission of the City. In each instance in
which the approval or consent of the City Manager or his designee is allowed
or required in this Agreement, Concessionaire shall send to the City Manager
a written request for approval or consent (the "Approval Request"). The City
Manager or his designee shall have up to sixty (60) days from the date of
Approval Request to provide written notice to Concessionaire approving of,
consenting to or disapproving of the request. However, the City Manager or
his designee’s failure to consider such request within this time provided shall
not be deemed a waiver, nor shall Concessionaire assume that the request
is automatically approved and consented to. The Subsection shall not apply
to approvals required herein by the Mayor and City Commission.

No Waiver.
No waiver of any covenant or condition of this Agreement by either party
shall be deemed to imply or constitute a waiver in the future of the same
covenant or condition or of any other covenant or condition of this
Agreement.

No Third Party Beneficiary.

Nothing in this Agreement shall confer upon any person or entity, including,
but not limited to subconcessionaires, other than the parties hereto and their
respective successors and permitted assigns, any rights or remedies by
reason of this Agreement.

SECTION 22. LIMITATION OF LIABILITY.

The City desires to enter into this Agreement placing the operation and management of the
Concession Area(s) in the hands of a private management entity only if so doing the City
can place a limit on its liability for any cause of action for breach of this Agreement, so that
its liability for any such breach never exceeds the sum of $100,000.00. Concessionaire
hereby expresses its willingness to enter into this Agreement with a $100,000.00 limitation
on recovery for any action for breach of contract. Accordingly, and in consideration of the
separate consideration of $100,000.00, the receipt of which is hereby acknowledged, the
City shall not be liable to Concessionaire for damages to Concessionaire in an amount in
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excess of $100,000.00, for any action for breach of contract arising out of the performance
or non-performance of any obligations imposed upon the City by this Agreement. Nothing
contained in this paragraph or elsewhere in this Agreement is in any way intended to be a
waiver of limitation placed upon the City’s liability as set forth in Florida Statutes, Section
768.28.

SECTION 23. VENUE.

This Agreement shall be deemed to have been made and shall be construed and
interpreted in accordance with the laws of the State of Florida. This Agreement shall be
enforceable in Miami-Dade County, Florida, and if legal action is necessary by either party
with respect to the enforcement of any and all the terms or conditions herein, exclusive
venue for the enforcement of same shall lie in Miami-Dade County, Florida. CITY AND
CONCESSIONAIRE HEREBY KNOWINGLY AND INTENTIONALLY WAIVE THE RIGHT
TO TRIAL BY JURY IN ANY ACTION OR PROCEEDING THAT CITY AND
CONCESSIONAIRE MAY HEREIN AFTER INSTITUTE AGAINST EACH OTHER WITH
RESPECT TO ANY MATTER ARISING OUT OF OR RELATED TO THIS AGREEMENT
OR THE CONCESSION AREA(S).

[ Remainder of page intentionally left blank ]
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IN WITNESS WHEREOF, the parties hereto have caused their names to be signed
and their seals to be affixed, all as of the day and year first above written, indicating their
agreement.

Attest: CITY OF MIAMI BEACH, FLORIDA
CITY CLERK MAYOR
Withess: BOUCHER BROTHERS

MIAMI BEACH LLC

Signature Signature
Print Name Name and Title of Signatory
Signature
. APPROVED AS TO
Print Name FORM & LANGUAGE
& FOR EXECUTION
;‘ !1
LA g
C:ty Attome

FADDHP\$SALLAASSET\BEACHFRN\PUBLIC\RFP_2001\BOUCHER\BBMBLLC_AmendedRestatedAgreement.doc
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EXHIBIT 1.2

FINANCIAL TERMS APPLICABLE TO RENEWAL TERM

With regard to the equipment, as same is defined in Exhibit 3.1.3 (i.e. chairs,
umbrellas, sun canopies, storage/work facilities, storage, and food and beverage
trailers), contemplated to be used by Concessionaire during the renewal term,
Concessionaire shall acquire by purchase or lease (provided, in the event of a
lease, the terms of the lease shall be subject to the approval of the City Manager or
his designee), within 120 days after the commencement of the renewal term, new
equipment. Such equipment shall have a value of no less than five hundred
thousand dollars ($500,000), and no greater than eight hundred thousand dollars
($800,000); provided, that in the event that the City requires that Concessionaire
acquire equipment having a value of eight hundred thousand dollars ($800,000),
Concessionaire shall acquire equipment having a value of at least $680,000, and
Concessionaire shall acquire ancillary concession-related capital improvements
having a value of at least $120,000; provided, however, to the extent
Concessionaire acquires ancillary concession-related capital improvements having
a value of less than $120,000, then Concessionaire agrees to acquire equipment
having a value equal to the difference between $120,000 and the value of the
ancillary concession-related capital improvements so acquired. The City Manager or
his designee shall approve any proposed acquisition of equipment contemplated in
this Paragraph 1 prior to Concessionaire’s order of same.

The yearly fee due to the City as a result of beachfront equipment rentals and the
sale of Skin Care Products shall be the greater of (a) the amount of the beachfront
equipment and sale of Skin Care Products fee minimum guarantee ($388,288,
without options; $449,549 with options) applicable to the fifth year of the original term
of the Agreement, and (b) the amount of the average, over the original five year term
of the Agreement, of the annual percentage beachfront equipment and sale of Skin
Care Products fee with or without options, as applicable. This yearly fee (i.e., the
greater of (a) and (b)) will be escalated annually at the rate of 5% during the renewal
term.

. The yearly fee due to the City as a result of food and beverage sales shall be the
greater of (a) the amount of the food and beverage fee minimum guarantee
($143,581) to the City applicable to the fifth year of the original term of the
Agreement, and (b) the amount of the average, over the original five year term of the
Agreement, of the annual percentage food and beverage fee to the City. This yearly
fee (i.e., the greater of (a) and (b)) will be escalated annually at the rate of 5% during
the renewal term.
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EXHIBIT 3.1 (page 1 of 6)

_beach equipment price schedule by area |

Lummus Park

i Beach Rentals !
Lounge chair $8.00 - $10.00
Umbrella $10.00
Cabana $15.00
Towel $3.00

Luxury Oasis Rentals }

Lounge chair $15.00
Umbrella $15.00
Cabana $20.00
Towel $5.00
f Watersports j
Waverunner (1 person) 1/2 hr. $65.00
Waverunner (2 people) 1/2 hr. $70.00
Banana Boat (each) $15.00
Para-sailing 6 min. $40.00
Para-sailing 12 min. $60.00
Para-sailing 15 min. $80.00
Kayak 1 hr. $25.00
Lotions !
Lifeguard Special
Hawaiian Tropic Oil $30.00
Hawaiian Tropic # 4 Gel $25.00
Hawaiian Tropic # 8 Gel $25.00
Hawaiian Tropic spf 4 Lotion $15.00
Hawaiian Tropic spf 8 Lotion $15.00
Hawaiian Tropic spf 15 Lotion $15.00
Hawaiian Tropic spf 30 Lotion $15.00
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EXHIBIT 3.1 (page 2 of 6)

__beach equipment price schedule by area

Lummus Park contg)

Lotions (contd)

Store Brand
Hawaiian Tropic Protective Tanning Dry Oil $15.00
Hawaiian Tropic Aloe Vera $12.00
Hawaiian Tropic Baby Faces Sunblock $9.59
Hawaiian Tropic Splash for Kids $8.49
Hawaiian Tropic 30 Plus Sunblock $8.49
Hawaiian Tropic 15 Plus Sunblock $8.29
Hawaiian Tropic Deep Dark Self Tanning Lotion $8.29
Hawaiian Tropic Protective Tanning Lotion $7.19
Hawaian Tropic Golden Tanning Lotion $7.19
Hawaiian Tropic Dark Tanning Lotion $5.99
Hawaiian Tropic Protective Tanning Dry Ol $6.99
Hawaiian Tropic Dark Tanning Oil $6.99
Hawaiian Tropic Tan Amplifier Spray Qil $6.99
Hawalian Tropic Tan Amplifier Spray Gel $6.99
Hawaiian Tropic Tan Amplifier Carrot Oil $6.99
Hawaiian Tropic Tan Amplifier Tan Max Spray $8.29
Hawaiian Tropic Tan Amplifier Tan Max Lotion $8.29
Hawaiian Tropic Aloe After Sun Moisturizer $6.59
Hawaiian Tropic Cool Aloe |.C.E. Burn Relief $6.59
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EXHIBIT 3.1 (page 3 of 6)

_ beach equipment price schedule by area
Ocean Terrace
Bearch‘ Rentals
Lounge chair $5.00
Umbrella $7.00
Cabana $10.00
Towel $3.00
Watersports
Waverunner (1 person) 1/2 hr. $65.00
Waverunner (2 people) 1/2 hr. $70.00
Banana Boat (each) $15.00
Para-sailing 6 min. $40.00
Para-sailing 12 min. $60.00
Para-sailing 15 min. $80.00
Kayak 1 hr. $25.00
Hobie Cat 1 hr. $40.00
Lotions
Lifeguard Special
Hawaiian Tropic Ol ' $30.00
Hawaiian Tropic # 4 Gel $25.00
Hawaiian Tropic # 8 Gel $25.00
Hawaiian Tropic spf 4 Lotion $15.00
Hawaiian Tropic spf 8 Lotion $15.00
Hawaiian Tropic spf 15 Lotion $15.00
Hawaiian Tropic spf 30 Lotion $15.00
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EXHIBIT 3.1 (page 4 of 6)

nt prce schedule by area

Ocean Terrace (conts)

Lotions jcontd)

Store Brand
Hawaiian Tropic Protective Tanning Dry Oil $15.00
Hawaiian Tropic Aloe Vera §12.00
Hawaiian Tropic Baby Faces Sunblock $9.59
Hawailan Tropic Splash for Kids $8.49
Hawaiian Tropic 30 Plus Sunblock $8.49
Hawaiian Tropic 15 Plus Sunblock $8.29
Hawailan Tropic Deep Dark Self Tanning Lotion $6.29
Hawaiian Tropic Protective Tanning Lotion $7.19
Hawaiian Tropic Golden Tanning Lotion $7.19
Hawaiian Tropic Dark Tanning Lotion $5.99
Hawaiian Tropic Protective Tanning Dry Ol $6.99
Hawaiian Tropic Dark Tanning Oi $6.99
Hawaiian Tropic Tan Amplifier Spray Oil $6.99
Hawaiian Tropic Tan Amplifier Spray Gel $6.99
Hawaiian Tropic Tan Amplifier Carrot Qil $6.99

Hawailan Tropic Tan Amplifier Tan Max Spray $8.29
Hawaiian Tropic Tan Amplifier Tan Max Lotion $8.29

Hawaiian Tropic Aloe After Sun Moisturizer $6.59
Hawaiian Tropic Cool Aloe 1.C.E. Burn Relief $6.59
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EXHIBIT 3.1 (page 5 of 6)

___beach equipment price schedule by area

North Shore Open Space Park

Beach Rentals
Lounge chair $5.00
Umbrella $7.00
Cabana $10.00
Watersports -
Waverunner (1 person) 1/2 hr. $65.00
Waverunner (2 people) 1/2 hr. $70.00
Banana Boat {each) $15.00
Para-sailing 6 min. $40.00
Para-sailing 12 min. $60.00
Para-sailing 15 min. $80.00
Kayak 1 hr. $25.00
Hobie Cat 1 hr. $40.00
Lotions
Lifeguard Special
Hawaiian Tropic Oil $30.00
Hawaiian Tropic # 4 Gel $25.00
Hawaiian Tropic # 8 Gel $25.00
Hawaiian Tropic spf 4 Lotion $15.00
Hawaiian Tropic spf 8 Lotion $15.00
Hawaiian Tropic spf 15 Lotion - §15.00
Hawaiian Tropic spf 30 Lotion $15.00
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EXHIBIT 3.1 (page 6 of 6)

North Shore Open Space Park (contq

Lotions (cont)
Store Brand
Hawaiian Tropic Protecive Tanning Dry Oi $15.00
Hawaiian Tropic Aloe Vera $12.00
Hawailan Tropic Baby Faces Sunblock $9.59
Hawaiian Tropic Splash for Kids $8.49
Hawailan Tropic 30 Plus Sunblock $8.49
Hawaiian Tropic 15 Plus Sunblock $6.29
Hawaiian Tropic Deep Dark Self Tanning Lotion $6.29
Hawaiian Tropic Protective Tanning Lotion $7.19
Hawaiian Tropic Golden Tanning Lotion $7.19
Hawaiian Tropic Dark Tanning Lotion $5.99
Hawaiian Tropic Protective Tanning Dry Ol $6.99
Hawalian Tropic Dark Tanning Oil $6.99
Hawaiian Tropic Tan Amplifier Spray Oil $6.99
Hawaiian Tropic Tan Amplifier Spray Gel $6.99
Hawaiian Tropic Tan Amplifier Carrot Oil $6.99

Hawaiian Tropic Tan Amplifier Tan Max Spray $8.29
Hawaitan Tropic Tan Amplifier Tan Max Lotion $8.29

Hawaiian Tropic Aloe After Sun Moisturizer $6.59
Hawaiian Tropic Cool Aloe 1.C.E. Burn Relief $6.59
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EXHIBIT 3.1.1 (page 1 of 3)

~ equipment description

STANDARD

standard vinyl strap lounge chairs with umbrella & 3 inch pad

standard vinyl strap lounge chair with sun canopy
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EXHIBIT 3.1.1 (page 2 of 3)

‘equipment description

N

double wide mesh lounge chair with 6 inch pad, side table & umbrella
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EXHIBIT 3.1.1 (page 3 of 3)
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EXHIBIT 3.1.2 (page 1 of 12)

Site Plan Exhibit Clarification

Concessionaire and City agree and understand that the following exhibits (Exhibit 3.1.2)
which total eleven in all, may be amended by the parties, as mutually agreed upon, in order
to facilitate operational issues which may result from time to time, related to the
deployment of chairs, layout of the concession facilities, proximity to life guard stands,
buffer zone locations, etc. within the Concession Areas, so long as the Lummus Park
beach frontage that is to be left unencumbered by any of the Concessionaire’s equipment
and/or facilities and not subject to Concessionaire’s use, does not equal less than forty
nine percent (49%) of the total beach frontage (from the northernmost boundary to the
southernmost boundary) of the Lummus Park Beach as defined in Paragraph 2.1 of this
Concession Agreement.
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EXHIBIT 3.1.2 (page 5 of 12)
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EXHIBIT 3.1.2 (page 7 of 12)
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EXHIBIT 3.1.2 (page 8 of 12)
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EXHIBIT 3.1.2 (page 9 of 12)
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EXHIBIT 3.1.2 (page 10 of 12)
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EXHIBIT 3.1.2 (page 11 of 12)
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EXHIBIT 3.1.2 (page 12 of 12)
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EXHIBIT 3.1.3

Area Chairs|Umbrellas Sun Storage / Work| Storage Food & Beverage
Canopies Facilities Trailers
5th Street 150 50 10 1 0 1
6th Street 150 50 10 1 1 1
7th Street 150 50 10 0 1 0
8th Street 200 60 10 1 1 1
9th Street 275 130 15 1 2 1
10th Street 275 130 15 1 2 1
11th Street 150 35 5 1 0 1
12th Street 150 35 5 0 1 0
13th Street 300 100 15 2 2 1
14th Street 100 30 10 1 1 1
14th Lane 100 30 10 0 1 0
Ocean Terrace | 200 70 10 1 2 1
N.S.0.S. Park 200 70 10 1 2 1
Total 2400 840 135 11 16 10
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EXHIBIT 3.1.7

Minimum Required Concession Equipment to be available for deployment as of
November 5, 2001:

ITEM Quantity
Standard Lounge Chair .....c.cccvveiviinnnenmmmimnnnnnnnnnnnns 600
Luxury Lounge Chair.........cooviciinninnnnnnninscnnnncncssnns 100
Umbrellas......ccveerririnscenssssssssssssssssssssssssnean e s snssssnannes 30
SUN CaNOPIeS ...ccceerrrisinmmrrrsisse s es s s smanene s 0
Storage Facilities ......cc.cccciviimnviemmnisnnncne e 10
Dispensing Facilities .......c.cccoceriiiiiiimiininnsccnnnn e 0
Food & Beverage Facilities ..........cocccciniiiiinivesncsnncnccninnns 2

73

215



EXHIBIT 3.2.1 (page 1 of 3)

Lummus Park

g Salads Price
Frozen Grapes 6.00
Fresh Seasonal Fruit 8.00
Caesar Salad 500
Chicken Caegsar Salad 7.00
Seafood Salad 7.00

| Appetizers ’
Shrimp Cocktail 9.00
Pes! & Eat Shrimp 8.00
Monty's Stone Crabs (Seasonal) Market Price

! Cold Sandwiches §
Assorted Sandwiches 4.00-6.00
Turkey Wrap 8.00
Club Wrap 6.00
Assorted Wraps 6.00

] Hot Sandwiches ;
Kosher Hot Dog 3.00
Sirloin Burger 8 oz. 8.00
Blackened Chicken Sandwich 7.00
Cuban Sandwich 7.00
Seafood Crépe 7.00
Vegetable Crépe 8.00
Potato Chips 1.00

i Beverages |
Bottled Water 275
Soft Drinks 2.75
fced Tea 2.50
Gator Aid 3.00
Fresh Juice ~ 3.00
Virgin Daiguiri 4.00
Virgin Pifia Colada 4.00
iced Cappuccino 3.00
Virgin Margarita 4.00

Desserts f
Frozen Yogurt 3.00
ice Cream 3.00
Specialty Desserts 4.00
Cuban Pastries 2.00

Prices subject to change within 15% range

74

216



EXHIBIT 3.2.1 (page 2 of 3)

Ocean Terrace

5 Salads Price
Frozen Grapes 8.00
Fresh Seasonal Fruit 8.00
Caesar Salad 5.00
Chicken Cassar Salad 7.00
Seafood Salad 7.00
Appetizers %
Shrimp Cockiall 9.00
Peel & Eat Shrimp 8.00
Monty's Stone Crabs (Seasonal) Market Price
Cold Sandwiches !
Turkey Wrap 6.00
Ciub Wrap 6.00
Hot Sandwiches i
Kosher Hot Dog 3.00
Sirloin Burger 8 oz. .00
Blackened Chicken Sandwich 7.00
Cuban Sandwich 7.00
Seafood Crépe 7.00
Vegetable Crépe 6.00
Potatc Chips 75
f Beverages ;
Botiled Water 2.50
Soft Drinks 2.50
lced Tea 2.50
Gator Aid 3.00
Fresh Juice 3.00
Virgin Daiquiri 4.00
Virgin Pifia Colada 4.00
fced Cappuccine 3.00
Virgin Margarita 4.00
z Desseris
Frozen Yogurt 3.00
lce Cream 3.00
Specialty Desserts 4.00
Cuban Pasiries 2.00

Prices subject to change within 15% range
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EXHIBIT 3.2.1 (page 3 of 3)

North Shore Open Space Park

E Salads Price ‘
Frozen Grapes : 6.00
Fresh Seasonal Fruit 6.00
Caesar Salad 5.00
Chicken Caesar Salad 7.00
Seafood Salad 7.00
Appetizers i
Shrimp Cocktail 8.00
Peel & Eat Shrimp 8.00
Monty's Stone Crabs (Seascnal) Market Price

! Cold Sandwiches ,

Turkey Wrap 6.00
Club Wrap 6.00
! Hot Sandwiches ;
Kosher Hot Dog 3.00
Sirloin Burger 8 oz. 8.00
Blackened Chicken Sandwich 7.00
Cuban Sandwich 7.00
Seafood Crépe 7.00
Vegetiable Crépe 8.00
Potato Chips 75
}r Beverages :
Bottled Water 2.50
Soft Drinks 2.50
Iced Tea 2.50
Gator Aid 3.00
Fresh Juice 3.00
Virgin Daiguin 4.00
Virgin Pifa Colada 4.00
jced Cappuccino 3.00
Virgin Margarita 4.00
Desserts |
Frozen Yogurt 3.00
ice Cream 3.60
Specialty Desserts 4.00
Cuban Pastries 2.00

Prices subject {o change within 158% range
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EXHIBIT 3.2.1.1
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EXHIBIT 3.3

sundries_

Beach Toys
Children's Beach Toys
Hats

Lip Balm

Misters

Rafts

Prices subject to change within 15% range
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$5.00 to $25.00
$5.00 to $25.00
$10.00 to $20.00
$ 3.00t0$ 8.00
$10.00 to $20.00

$10.00 to $25.00



EXHIBIT 3.4.1

___beach equipment price schedule by area

Lummus Park
Watersports
Waverunner (1 person) 1/2 hr. $65.00
Waverunner (2 people) 1/2 hr. $70.00
Banana Boat (each) $15.00
Para-sailing 6 min. $40.00
Para-sailing 12 min. $60.00
Para-sailing 15 min. $80.00
Kayak 1 hr. $25.00
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EXHIBIT 3.5.1 (page 1 of 5)

CITY OF MIAMI BEACH
‘ PLANNING DEPARTMENT
nm—— ADMINISTRATIVE DESIGN REVIEW APPLICATION FORM

e— 1700 Convention Center Drive, Miami Beach, FI. 33139

Telephone: (305} 673-7550 FAX: {305} 673-7559

PLEASE TYPE OR USE BOLD PRINT TO COMPLETE ALL APPLICABLE ITEMS BELOW.
BOMC‘\&(’. O)TO"\\OFS M€ami BCQ ch LLC Single Family Home
Name of Business or Property (if any) OYes ONo

/720745 74/&)4 /gzzﬁé/% C?:m’cvsss/e'\)

Address of Property (job site} | Unit #
CiM of Mami Peach
Name of Property Owner
me
Address of Property Owner‘(if same, so indicate) Telephone

Mame and Address of Contractor elephone
v Stere, qomi( o 30 fovrl Pyenbor a B 33087

Name and Address of Applicant (if different than property owner or contractor) Telephone

THE UNDERSIGNED APPLICANT HEREBY CERTIFIES THAT HE/SHE UNDERSTANDS THAT A COMPLETED "OWNERS AFFIDAVIT" EXECUTED BY THE OWNER OF THE
SUBJECT PROPERTY SHALL BE SUBMITTED TO THE MIAMI BEACH BUILDING DEPARTMENT, IF REQUIRED, PRIOR TO THE ISSUANCE OF A BUILDING PERMIT. THE
UNDERSIGNED FURTHER CERTIFIES THAT HE/SHE IS AUTHORIZED (ON BEHALF OF THE OWNER} TO REQUEST THE ABOVE ADMINISTRATIVE DESIGN REVIEW

%A« . C 5 beyen dewé’ﬁ alig o

Signature of Applicant {Print Name) Date Signed

SEE REVERSE SIDE FOR EXHIBITS AND FEES REQUIRED
NOTES:

1. The fee must be paid at the time of application: if paying by check, please make it payable to the
"City of Miami Beach”

2. For additional information on required exhibits, please refer to the application instructions on the reverse side.

An administrative design review approval shall only be effective when this form is executed by an

authorized staff person of the City of Miami Beach’s Planning Department.

4. If mailing, send to: Planning Department, 1700 Convention Center Drive, Miami Beach, Fl. 33139

{Do Not Write Below This Line -- For Staff Use Only)

Dantenna DAwning OFence Clinterior Buildout Opandscaping. DiPaint Oparking Lot DRamp UShutters Cisign Ospeakers DStorafront
Owindows Dother ’

File No. / S\j ? 5’.
Date Approvgi\:f' Z, o/ j/!)]it: ot

MCR #: e

(F*)

FEE: § P
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EXHIBIT 3.5.1 (page 2 of 5)
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